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CHILD WELFARE PROGRAMS

MONDAY, JANUARY 23, 1995

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON OVERSIGHT,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:04 a.m., in room
B-318, Rayburn House Office Bdilding, Hon. Nancy L. Johnson
(chairman of the subcommittee) presiding,

[The press release announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON OVERSIGHT

FOR IMMEDIATE RELEASE CONTACT: (202) 225-7601
January 13, 1995
No. OV-1

JOHNSON ANNOUNCES HEARING ON CHILD WELFARE PROGRAMS

Congresswoman Nancy L. Johnson (R-CT), Chairman of the Subcommittee on Oversight of
the Committee on Ways and Means, today announced that the subcommittee will hold a hearing to
examine whether federal child welfare programs could be streamlined to better help children. This
hearing will supplement the Subcommittee on Human Resources’ welfare reform responsibilities
under the Contract with America. The hearing will be held on Monday, January 23, 1995, in
room B-318 of the Rayburn House Office Building, beginning at 10:00 a.m.

In view of the limited time available to hear witnesses, the subcommittee will receive
testimony from invited witnesses only.

BACKGROUND:

Child welfare services are intended to help improve the conditions of children and their
families or to provide substitutes for functions parents have difficulty performing. The primary
responsibility for child welfare services rests with the states. Each state has its own legal and
administrative structures and programs that address the needs of children, and there are many
differences among the states.

The Federal Government also provides funding to the states for a broad range of child welfare
services. For example, the Federal Government provides funds to states for, among other things,
family preservation and family support services, foster care, independent living, and adoption
assistance programs. Federal child welfare and foster care programs are intended to operate in
concert to help prevent the need for out-of-home placement of children and, in cases where such
placement is necessary, to provide protection and permanent placement of the children involved.

Congress enacted legislation in 1980 (Public Law 96-272) designed to encourage states to use
child welfare funds to help keep families together and prevent the placement of children in substitute
care. The 1980 legislation required that if the federal appropriation for the child welfare program
exceeds a set amount in any year, states would lose funds above this amount if they failed to put into
place a number of child protections. Over time, these "incentive funds" have grown in importance.

In response to Public Law 96-272, the Department of Health and Human Services (HHS)
identified a total of 18 child protections required by section 427 of the act. Under what came to be
known as "427 reviews." the caseload of each state receiving incentive funds is examined to

determine compliance with these child protections. Among the reviews HHS requires states to
perform for each child are:

(1) a description of the type of home or institution in which the child is to be placed;
(2) a discussion of the appropriateness of the placement;
(3) a plan to achieve placement in the least restrictive (most family-like) setting;

(4) a plan for placement in close proximity to the parents’ home, consistent with
the best interest and special needs of the child;



(5) a statement of how the responsible agency plans to carry out the voluntary
placement agreement or judicial determination;

(6) a plan for ensuring that the child will receive proper care; and
(7) a plan for providing services to the parents, child, and foster parents to improve

conditions in the parents’ home and facilitate the return of the child to the home, or
into a permanent placement.

FOCUS OF THE HEARING:

The hearing will focus on our nation’s 14 years of experience with "427 reviews" to
determine whether they have served to improve the lives of children. Over the past several years, a
consensus has been developing that the 427 reviews impose a costly and burdensome workload on
the states without providing any discernible benefit to the children in need of child welfare and foster
care services. The subcommittee will hear testimony from state child weifare administrators and
other interested parties to examine whether elimination of 427 reviews and block granting federal
child welfare services and foster care programs back to the states will strengthen the states’ abilities
to deliver these important services to children.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS

Any person or organization wishing to submit a written statement for the printed record of the
hearing should submit at least six (6) copies of their statement by the close of business on Tuesday,
February 7, 1995, to Phillip D. Moseley, Chief of Staff, Committee on Ways and Means, U.S. House
of Representatives, 1102 Longworth House Office Building, Washington, D.C. 20515. If those filing
written statements wish to have their statements distributed to the press and interested public at the
hearing, they may deliver 200 additional copies for this purpose to the Subcommittee on Oversight
office, room 1136 Longworth House Office Building, at least one hour before the hearing begins.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written statement or exhiblt submitted for the printed record ar any
written comments in response to a request for written comments must conform to the guldeiines listed below. Any statement or sxhibit not in
compliance with these guidelines will mot be printed, but will be maintalned in the Committee flles for revisw and use by the Committes.

1. All statements and any accompanying exhibits for printing must be typed In single space on legalsize paper aud may not exceed a total of
10 pages.

2. Copies of whole documents sabmitted as exkibit matarial will not be accepted for printlug. Instead, exhibit matsrial should be refereaced and
quoted or paraphrased. All exhibit material not meeting these will be 1o the files for review and use by the
Committes.

3. Statements must contain the name and capacity in which the witness will appear or. for written comments, the name and capacity af the
perzon submitting the statement. as well as any cllents or verzons, or any organization for whom the witness appears or for whom the statement Is
submitted. - .

4 A aheet must each Histing the name, full address, & telephone number whers the witness or the designated
representative may be reached and a topical outtine or summary of the and in the tull This sheet
will not be included in tha printed record.

The above restrictions and limitations appty only to material being submitted for printing. Statements and exhibits or supplementary material
submitted solely for distribution to the Members, the press and the public during the course of a publlc hearing may be submitted in other forms.
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Chairman JOHNSON. Good morning. It is a pleasure to have you
all here today for the initial hearing of the Oversight Subcommit-
tee. The Oversight Subcommittee operates as a watchdog to ensure
that the laws and programs which Congress has enacted are being
carried out properly. While Congress passes laws, it is the execu-
tive branch that carries them out. Thus, one goal of congressional
oversight is to ensure that the executive branch is administering
the laws in a way that Congress intended.

Another goal is to review whether or not the original law is still
relevant to today’s problems. I can think of no other area where
this oversight role is more critically important than in reviewing
the effectiveness of Federal child welfare and foster care programs.
The children served by Federal and State welfare programs are the
most vulnerable members of our society. All too often they are the
victims of neglect, abandonment, and physical and sexual abuse.
No other segment of our society needs the protection of vigilant
oversight more than these children.

Under our system of government, the primary responsibility for
providing chilci’ welfare services rests with the States. Each State
has its own legal and administrative structures and programs to
address the needs of abused and neglected children and there are
significant differences among the States. However, the Federal
Government also has provided funds to the States for a broad
range of child welfare services, including family preservation and
family support services, foster care, independent living, and adop-
tion assistance services, and this subcommittee has a long and hon-
orable history in helping to develop those Federal programs that
are then implemented through a partnership of enormous impor-
tance to the well-being of the children of America.

In 1980, Congress enacted the Adoption Assistance and Child
Welfare Act, which was designed to encourage States to use child
welfare funds to help keep families together and prevent the place-
ment of children in substitute care. After the legislation’s passage,
the Department of Health and Human Services identified a total
of 18 separate child protections required by section 427 of the act.
Under what became known as the 427 reviews, the foster care
caseload of each State is examined to determine whether the State
has complied with these child protections.

Our hearing today will focus on our Nation’s 14 years of experi-
ence with section 427 reviews. Clearly, there was some improve-
ment in State child welfare and foster care programs in the years
immediately following passage of the 1980 act. By 1983, foster care
caseloads had dropped to 262,000 children from an estimated high
in 1977 of almost 500,000 children. However, that progress has re-
versed and in recent years the number has been on the rise again.
Many child welfare experts attribute this increase to the crack co-
caine epidemic which began in the mideighties and the rapid
growth of out-of-wedlock births over the past decade.

One of the fundamental underpinnings of the 1980 act was fam-
ily preservation. In other words, the act was premised on the belief
that it is generally in the best interest of children to live with their
own families. To ensure that the States were using Federal funds
as Congress intended, tight strings were attached to their receipt,
including the possible loss of so-called “incentive funds” if the
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States failed to put into place the child protections created under
section 427 of the act.

While family preservation is certainly a worthwhile goal, we
must also recognize that in too many cases today there is no family
left to be preserved. A large percentage of the children now in sub-
stitute care in the United States have been neglected, physically or
sexually abused, or abandoned by drug addicted parents. We need
only recall the horrible pictures we saw on our television sets last
year of the 18 children found abandoned in a roach-infested Chi-
cago apartment,—craw}ingain dog feces, many were in diapers that
hadn’t been changed for days—to understand that family preserva-
tion isn’t always in the child’s best interest.

The question we must ask today is whether the structure of cur-
rent Federal child welfare programs and regulations continues to
best serve the interests of abused and neglected children or, as
some believe, has it evolved into a system which merely protects
growth in the welfare bureaucracy?

Over the past several years, a consensus has begun emerging
that while section 427 reviews impose a costly and burdensome
workload on the States, they do not provide any discernible benefit
to the children in need of child welfare and foster care services.
The irony is that a State may pass its section 427 reviews with
HHS but a court still may rule that its child welfare programs are
$0 mismanaged that it will place the programs under court receiv-
ership and that is exactly what is happening around the country
in many States today. Sadly, this is happening even in my own
State of Connecticut, which has been a leader in children’s services.

This naturally leads to the question if a State’s child welfare pro-
grams are to be found in compliance with Federal child protections
yet the programs are mismanaged and aren’t protecting the chil-
dren, what steps should be taken to improve the situation?

For years, the States have been telling Congress they need more
flexibility to decide how to target Federal child welfare funds to
where their particular needs are greatest. The time has come to lis-
ten to what the States have been telling us. Child welfare re-
sources must be refocused to serve the fundamental purposes of
protecting children.

Today, the subcommittee will consider whether elimination of the
427 reviews and block granting Federal child welfare services in
foster care programs back to the States will strengthen the States’
abilities to serve children in crisis.

We also want to hear the witnesses’ reviews about whether cer-
tain Federal standards and data gathering and reporting require-
ments will be necessary to ensure that the States use Federal block
grant funds to serve the best interests of America’s children.

We will receive testimony from the administration, from State
and child welfare administrators, and from advocacy groups and in-
dividuals on the frontline helping to serve abused and neglected
children.

I want to welcome all the members to our first Oversight Sub-
committee hearing, all the members of the committee, as well as
the witnesses and others who have joined us today. Our first wit-
ness is Mary Jo Bane, Assistant Secretary for Children for the De-
partment of Health and Human Services.
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Before I welcome Ms. Bane, let me yield to my ranking member,
the gentleman from California, Mr. Matsui.

Mr. MaTsul. Thank you very much, Madam Chairwoman. I ap-
preciate very much the fact that you are yielding to me for an
opening statement.

I would like to commend you on the chairmanship on this very
important Oversight Subcommittee. Many of you may not know
this, but Chairwoman Johnson chaired the oversight subcommittee
in the Connecticut Legislature and did a great job, from what I un-
derstand, in talking to other people in terms of the oversight of
many of the programs. We look forward to working with you and
obviously the other members of the subcommittee, as well.

If I may just be very brief in my remarks, some are talking at
this time about block granting many of the child welfare and AFDC
and other social programs of the Federal Government. There is just
no question that the child welfare programs themselves, IV-E,
IV-B and others, are probably the ultimate safety net for our
young children in America. If we block grant, for example, AFDC
benefits and we have very strict time limits in those benefits and
if, in fact, they are discretionary programs rather than entitlement
programs, this will undoubtedly put many young women and chil-
dren at-risk in America. We will then need a safety net. And of
course that safety net will become and always has been the child
welfare system. To block grant those programs and put those under
a discretionary program would even create more danger to our chil-
dren. So we, obviously, must look at these programs very carefully.
And we appreciate the fact that Mrs. Johnson is calling these hear-
ings today for that purpose.

I would like, if I may, just to make a couple more observations.
We must make sure that these hearings, and this hearing today in
particular, are not the basis legislating a block granting of these
programs. It is my hope that the Human Resources Subcommittee
will also conduct hearings on these issues since it is primarily in
their jurisdiction. And I would not want any of the members on our
side of the aisle to lead anyone to believe that we will be satisfied
with marking up legislation in this area just on the basis of the
hearings we are holt%ilng today and perhaps subsequent hearings as
well.

This is an oversight subcommittee. It is not one with substantive
legislative jurisdiction. So it is my hope and understanding that we
will have further hearings in the appropriate legislative sub-
committee.

Second, I think what we need to do is not only discuss block
granting and possible savings to the State and Federal Govern-
ment, but also we need to talk about minimum national standards
that will be conveyed along with whatever moneys the Federal
Government sends to the States under any kind of program, wheth-
er it is block granting or whether it is an entitlement program.

We also need to continue to talk about State maintenance of ef-
fort. As you know, in times of recession, it is the States that have
been the ones to cut back, and obviously their programs are coun-
tercyclical. In times of recession, they need more of an effort for
their social programs.
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States being so close to their constituents, there is no question
that the legislature and the Governors have a tendency to go with
public opinion rather than go with what is right. Public opinion af-
fects the local government most greatly and State government sec-
ond and the Federal Government usually can sit back and make in-
formed judgments. It is very, very dangerous to put these programs
in the hands of States in times of recessions because normally they
will make decisions based upon what is popular, what gets votes,
rather than what is in the right interest of the American public,
particularly the children of America who don’t vote.

And 1 might just point out, this has been demonstrated recently
in the discussions about entitlement programs. We talk about
eliminating the entitlement status of AFDC, of social welfare pro-
grams, but no one talks about eliminating the entitlement status
of Social Security. Well, it is obvious, senior citizens vote and chil-
dren and poor people don’t vote.

I might also mention, too, we need to talk about quality assur-
ance. When money goes to the States, the Federal Government,
those of us who are legislators, have an absolute responsibility that
the money of the taxpayers is used efficiently. And we have to
make sure we maintain quality assurance. We have to make sure
we maintain standards. We have to make sure that there are re-
views to make sure the States are not misusing our money.

Let me just conclude by making an observation about the state
of children in America. There is no question, the Chairwoman men-
tioned the Chicago situation where 18 children were left abandoned
and discussed the problems with the family preservation programs
in America. I wouldn’t call that family preservation.

When we passed the family preservation legislation in 1993,
there were a number of components. One was early intervention,
early intervention into that family to make sure that the child and
the mother, particularly the mother, understood how to care for
that child, how to nurture that child. In fact, we tried to pattern
it after a program in Hawaii where the intervention occurs upon
the birth of that child.

We also had in that legislation originally programs for the courts
so that the judges would learn what is necessary in making sure
that the juvenile justice system worked. We went to Chicago, Ill.,
and we found that the judge, the juvenile court judge was listening
to cases every 5 minutes. It is pretty obvious in that kind of a situ-
ation the judge was not able to decide what was in the best interest
of that child with the 5-minute review. But unfortunately, that pro-
gram was cut back.

We only have under $1 billion over the next 5 years, $200 million
a year for all 50 States. We can’t do it with those kinds of re-
sources. So we are not really talking about family preservation. We
are basically talking about giving some limited assistance to
States. But if you really want to do family preservation, you are
going to have to be willing to put the resources in to do early inter-
vention, making sure the justice system works and making sure
that ultimately, and I conclude with this, the best interest, the best
interest of that child is in the minds of the legislatures when we
take action.
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Thank you, Madam Chairwoman, for this opportunity.

Chairman JOHNSON. Thank you, Mr. Matsui.

Mr. Ramstad, a new member of the Ways and Means Committee,
and a valued member of this subcommittee, isn’t able to join us at
the very beginning of our hearing but would like his opening state-
ment submitted for the record, and it will so be done.

[The prepared statement of Mr. Ramstad follows:]



STATEMENT OF REPRESENTATIVE JIM RAMSTAD
WAYS AND MEANS OVERSIGHT SUBCOMMITTEE
HEARING ON CHILD WELFARE PROGRAMS
January 23, 1994

Madame Chairwoman, I appreciate you holding this oversight hearing on federal child
welfare programs, their effectiveness and how they might be reformed.

Recently, some rather outlandish and inaccurate charges have been made about the Contract
with America's welfare reform legislation.

But it should be made clear that it is the states -- not the federal government -- that have
primary responsibility for child welfare services. In fact, state and local authorities make
the decision thousands of times each year to remove children from their families and place
them in foster care or group homes because of abuse and neglect.

The federal government has steadily increased its financial support for a broad range of
child welfare services, particularly through the use of “incentive funds.” But with this rise
in funding has also come more and more federal regulations.

These regulations, known as "427 reviews," require states to report on 18 child protections.
While they may be well-intentioned, it is not clear they have improved the quality of child
welfare services. What is clear is that compliance with the "427 reviews” has become a real
burden on state and local administrators of child welfare programs, diverting needed
resources.

By one count, there are currently 38 federal child welfare and child abuse programs for low-
income people, with a total of more than $4.3 billion in funding this year. As we explore
ways to reform the complex web of federal welfare programs, one of our top priorities must
be to give states the flexibility to more efficiently and effectively meet the needs of their
residents.

I hope the witnesses before us today -- Administration officials, state child welfare providers
and administrators and child welfare advocates -- will offer some valuable suggestions and
proposals that will help us meet this goal and better serve the children in these programs.

I thank all of the witnesses for being here today and look forward to their testimony.
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Chairman JOHNSON. Are there other members of the committee
who would like to make a comment before we proceed with the As-
sistant Secretary’s testimony? ‘

If not, Secretary Bane. Welcome. It is a pleasure to have you.

STATEMENT OF HON. MARY JO BANE, ASSISTANT SECRETARY
FOR CHILDREN AND FAMILIES, U.S. DEPARTMENT OF
HEALTH AND HUMAN SERVICES

Ms. BANE. Good morning, Madam Chairman and members of the
committee. I have submitted a longer statement for the record and
I would like to summarize my testimony at this point.

I am the Assistant Secretary for Children and Families in the
Department of Health and Human Services. My agency has respon-
sibility for the range of child welfare programs that serve the most
vulnerable children and families in this Nation, often at times of
terrible crisis.

It is a real pleasure to be testifying before you this morning at
this very important hearing—I am so pleased you are having 1t—
because of your long history of working for the betterment of child
welfare programs. I would like to take advantage of this oppor-
tunity to share our vision for strengthening anf reforming child
welfare services by establishing a strong national leadership role,
combined with increased State flexibility. As part of this discus-
sion, I will address the protections under section 427.

A very large and growing number of children have some contact
with the child welfare system. In 1992, almost 3 million children
were involved in reports of child abuse or neglect. Of these reports,
about 40 percent, involving almost 1 million children, were sub-
stantiated, that is, found to have some basis. About 17 percent of
the children found to be abused and neglected required placement
outside their homes in order to assure their protection.

How well we respond to the unique needs and circumstances of
these children and their families has enormous consequences for
children’s safety and for their future development. We believe that
there is an emerging consensus in States and communities across
the country that child welfare services need dramatic improvement.
Ours is a vision where the first priority of child welfare services is
to ensure the safety of children and of all family members, where
all services build on the resources and strengths of families to help
support children’s healthy development, where the community is
the first line of support for families, and where all communities
offer a continuum of services, from informal support services to
early prevention, to foster care, reunification, and adoption. To
achieve this vision will require both strong national leadership and
increased State flexibility.

As a former State child welfare commissioner and now as a Fed-
eral official in regular contact with the States, I am personally
committed to ensuring that we at the Federal level concentrate our
energies where we can have the most effect on high-quality services
and outcomes for children and families, rather than on the more
narrowly focused enforcement actions of past years.

As you noted, Madam Chairman, I believe that we have in fact
made progress since the passage of the landmark Adoption Assist-
ance and Child Welfare Act of 1980, but we still have a long way



11

to go. One major problem is that the past Federal approach to en-
forcing the protections under section 427 of the Social Security Act
has not been fully effective or fully desirable. Although States
made significant progress in the early years after the protections
were required, the approach to monitoring has focused both the
States and the Department on the literal compliance with proce-
dural requirements, with the content of the paper found in case
folders, rather than on the intent of the provisions and the attain-
ment of quality outcomes for children.

Provisions that Congress enacted last year give us new and more
flexible tools for working with the States to improve the child wel-
fare system by realizing the vision behind the protections embodied
in section 427. We are currently reengineering our approach to
monitoring and reviewing State programs, as well as to determin-
ing eligibility and assessing the quality of outcomes and practice in
State programs.

We will be focusing in new ways on partnerships with the States
in development of review plans and protocols; on support for
change through technical assistance and corrective action plans; on
self-assessment by the States; on the use of automated data and in-
formation systems; and on outcomes. We plan to conduct the first
pilot tests of these new approaches in the spring and will issue reg-
ulations for public comment as required by the legislation in the
summer of 1995. We will also be also working in the spring with
the States as they develop innovative projects under the new dem-
onstration authority.

We are very eager to work with you as you move forward to con-
sider a variety of approaches to improve program consistency and
coherence. As you review approaches involving spending caps, block
grants or consolidations, we would like to raise some difficult is-
sues about the potential effects of these proposals that we think we
all need to consider. They deal with ensuring basic care and protec-
tion for vulnerable children; cushioning the States against unpre-
dictable increases in demand; and achieving national goals for the
child welfare system.

Between 1988 and 1993, the rate of reported child abuse and ne-
glect rose 25 percent, partly because of deterioration of the commu-
nities where many vulnerable children and families live. The foster
care caseload during that period rose by almost 50 percent, reflect-
ing an increased need to ensure the safety of children from the
most troubled families, and the numbers of families receiving adop-
tion subsidies nearly tripled.

Chairman JOHNSON. Excuse me, Madam Secretary. I didn’t mean
for the bell to govern your testimony.

Ms. BANE. I will talk faster.

Chairman JOHNSON. Go ahead.

Ms. BANE. These increases that I have just noted are illustra-
tions of some of the trends that contributed to a tripling of spend-
ing on foster care, adoption assistance, and child welfare services
over the 1988-93 period. These funds provided basic protections
and services to the most vulnerable children in this country. Had
a cap on spending been imposed in 1988, these children are likely
to have been left at considerable risk, especially since the needs of
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these families and children for services are unpredictable and may
not, diminish.

Federal spending plays an important role in helping States cope
with increased demands on their child welfare systems, which vary
dramatically across the States. Any block grant that you consider
\évould require the construction of a formula to allocate funds across

tates.

We did an illustration of the effect that a block grant might have
on States by looking at what would have happenesrif a block grant
had been put in place in 1988 using a base of 1987 spending and
an allocation formula based on spending in that year. If this type
of block grant had been in place, in the aggregate States would
have lost two-thirds of what they actually cgimed in 1993. Con-
necticut would have lost 67 percent; California would have lost 66
percent. Only one State woufd have received more than it actually
claimed. The results for all the States are shown in the table at-
tached to my full testimony.

There are, of course, many ways of establishing a level of aggre-
gate spending and many possible ways of distributing it. This 1illus-
tration is not meant to suggest that that is what this committee
or any committee would recommend. But it does illustrate two
things. First, it illustrates that demand is unpredictable and States
coulg be seriously disadvantaged by a block grant or spending cap
approach. Second, it shows that there are enormous variations
among the States which no allocation formula is likely to be able
to cope with fully.

Finally, as we consider how best to achieve our national goals for
the child welfare system, it is essential to consider the con-
sequences of any proposal in terms of the safety of children and the
stability of families, as well as the ability of foster and adoptive
families to nurture and raise the children who need them. Given
the critical nature of these child welfare services, we must be very
careful to construct an approach to change that balances flexibility
for the States and communities with the need for a national frame-
work, for accountability for outcomes, and for effective protections
for the children and families. We must also assess carefully the
likely impact of each approach on States, communities, and fami-
lies.

We look forward to working with the committee, the Congress,
and the States to revitalize these essential services to support the
safety and healthy development of children.

Thank you. I am happy to answer any questions at this time.

[The prepared statement and attachments follow:]
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TESTIMONY OF MARY JO BANE
ASSISTANT SECRETARY FOR CHILDREN AND FAMILIES
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

Good morning, Madame Chair and members of the Committee. I
am the Assistant Secretary for Children and Families in the
Department of Health and Human Services, with responsibility for
the range of child welfare programs. These programs are
extremely important because they serve the most vulnerable
children and families in our nation, often at times of terrible
crisis.

It is a pleasure to be testifying before you, Madame Chair,
because of your long history of working for the betterment of
child welfare programs. I would like to take advantage of this
opportunity to share our vision for strengthening and reforming
child welfare services by establishing a strong national
leadership role combined with increased state flexibility to meet
their particular needs. As part of this discussion, I will also
address the protections under section 427 of the Social Security
Act, which I understand is of particular interest to this
Committee today.

Background

A very large and growing number of children have some
contact with the child welfare system. In 1992, almost 3
million children were involved in reports of child abuse or
neglect. Of these reports, about 40%, involving almost 1 million
children, were substantiated. About 17% of the children found to
be abused or neglected required placement outside their homes to
assure their protection.

How well we respond to the unique needs and circumstances of
these children and their families has enormous consequences for
children’s safety and for their future development. Let me
illustrate with the story of three young siblings, James, Sara,
and Mary. They were removed from their birth family due to
severe physical abuse and neglect at ages 3 years, 2 years, and 2
months respectively and placed with two separate foster families.
Four years later, after placements with three or more families
each, the siblings were finally reunited and placed with an
adoptive family in another state, identified through an extensive
recruitment campaign. The placement is going well, but the
children and their new family are coping with the effects of
years of disruption on these young lives. By the time of the
adoption, James was described as defiant, acting out, and having
delayed speech; at least one of the children had been sexually
abused; and a psychiatrist had indicated his grave concerns about
Mary’s future abilities.

James, Sara, and Mary are lucky in the permanent family they
found, but they are far from unusual in their unnecessarily long
and difficult path getting there. What are the flaws in the
current child welfare system?

o Public child welfare systems have been overwhelmed by
recent increases in the number of abuse and neglect
reports as well as the increasing complexity and
severity of family and community problems such as
violence, homelessness, and drug abuse. Too often,
despite the best efforts of states and communities,
child welfare workers are undertrained and stretched
far too thin, particularly given the life and death
decisions we ask them to make.

o In part as a consequence of this overburdened system,
many children - like James, Sara, and Mary - spend too
many years in limbo between permanent homes. Two-
thirds of the children in foster care in FY 1990 had
been away from their home for one year or more, and 10
percent for five years or more. Almost 60 percent had
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been placed in more than one setting during their stay
in foster care and almost one-quarter in three or more.

o Often, the child welfare system is isolated from the
communities and neighborhoods families live in and from
the services that are critically needed by families -
such as mental health and substance abuse services,
health care, and housing.

[ And far too few resources are devoted to prevention,
meaning that families often don’t get help until after
children have been abused or neglected.

We believe that there is an emerging consensus in states and
communities across the country that child welfare services should
work very differently. In many communities and many states, this
new vision is emerging bit by bit. It is a vision where:

o The first priority of child welfare services is to
ensure the safety of children and all family members.

o All services build on the resources and strengths of
families to support children’s healthy development.

[} The community is the first line of support for
families. While a strong public child welfare system
exists, families have access to all kinds of informal
family support services in neighborhoods and settings
that feel comfortable and are easily accessible.

[} All communities offer a continuum of child welfare
services, from early prevention to foster care,
reunification, and adoption. Because children’s
healthy development is at the center of all decisions,
children spend as little time as possible between
permanent settings, returning home or to a loving
adoptive family as quickly as possible.

To achieve this vision will require both strong national
leadership and increased state flexibility. As a former state
child welfare Commissioner and now a Federal official in contact
with the states, I am personally committed to ensuring that we,
at the federal level, concentrate our energy where we can have
the most effect on high quality services and outcomes for
children and families, rather than on the more narrowly focused
enforcement actions of past years.

The Federal Role

As we move ahead together to reform child welfare services,
I would like to reflect briefly on the history of the federal
role in protecting vulnerable children and families. Until the
mid-1970’s, states provided the largest share of resources in the
child welfare system, and the federal government largely funded
foster care for the poorest children in the system. In 1980,
through the Adoption Assistance and Child Welfare Act (AACWA),
Congress significantly reoriented federal involvement to direct
resources and decisionmaking toward preventing inappropriate
removal of children from their homes and providing services that
promote reunification of children with their families or
identification of other permanent homes as quickly as possible.
In addition, Congress recently provided new tools and resources
for states to use toward preserving families and preventing
children from unnecessarily entering the child welfare system.
We share the view held broadly by child welfare professionals in
the field that implementation of this vision, and the protections
for qll children which are at its core, fell far short of its
promise.
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As we focus anew on how to enable the child welfare system
to meet the needs of society’s most troubled families, we nmust
balance the need for state flexibility with the Federal role of
ensuring accountability for high quality outcomes for children
and families. On the one hand, I saw during my years in New York
how state and local leaders have often brought an extraordinary
commitment of resources, creativity, and innovation to child
welfare services. Yet at the same time, there is a widespread
consensus that performance in today’s child welfare systems isn’t
good enough, that the consequences for children are untenable,
and that performance by individual states varies widely.

The failures of some state systems have been so marked that
courts in more than 20 percent of the states have found that the
state systems violate the constitiitional or statutory rights of
the children the systems are supposed to protect. In places like
Connecticut, Utah, and the District of Columbia monitors have
been appointed for the systems.

I believe that the federal government has a very 1mportant
role in bringing about changes in these systems. In fact, it is
widely accepted that the passage by Congress of the AACWA of 1980
served as a major impetus for many of the efforts at state reform
that have occurred in the past 12 years. The law required that
children receive basic federally mandated child protections
(known as "Section 427 requirements") such as: regular case
reviews to- determine the appropriateness of service and the
progress of families and children; a tracking system to identify
the number of children in care and their progress toward
permanency; and an up-to-date case plan, which is goal oriented,
for each child in foster care. There have been strong, positive
results. More children are being adopted more quickly, more
efforts are being made to prevent unnecessary removals, and
states have implemented procedures to improve case planning and
to monitor the status of children in foster care.

Yet, as I have indicated, we still have a long way to go.
One major problem is, I belleve, that the past Federal approach
to enforcing these protections has not been fully effective or
desirable. Although states made significant progress in the
early years after the protections under section 427 of the Social
Security Act were required, the approach to monitoring has
focused both the states and the Department on literal compliance
with procedural requirements - with the content of the paper
found in case folders - rather than on the intent of the
provisions and the attainment of quality outcomes for children.

The provisions Congress enacted last year separated
implementation of the section 427 provisions from the states’
receipt of title IV-B funds under the Social Security Act. We are
currently reengineering our approach to monitoring and rev1ew1ng
state programs, as well as determlnlng eligibility and assessing
the quality of outcomes and practice in state programs. Regular
review of children’s cases is vital to the effort to ensure the
safety and health of children in the system. We will be focusing
in new ways on partnership with states in the development of
review plans and protocols; on support for change through
technical assistance and the development of corrective action
plans; on self-assessment by states; on the use of automated data
and information systems; and on outcomes. We plan to conduct the
first pilot tests of these new approaches in the spring, and
issue regulatlons for public comment, as required by the
Congress, in the summer of 1995.

In addition to this reengineered role in support of quality
outcomes for children, three other important Federal roles have
emerged from our consultations over the past two years with
states, county and local officials, and community leaders:
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o Helping state and local programs succeed through
training, technical asgistance, and digsemination of
ideas_and models. State and local leaders do not want
to have to reinvent the wheel each time they come upon
a problem that someone else has encountered and solved,
and they want access to the best national expertise.

To meet that need, we have revamped and expanded our
system of National Resource Centers, sharply increasing
funding and reshaping their mandate in response to
concerns and suggestions from child welfare
practitioners, including state officials. The five
Centers, all operated by nationally recognized experts,
are required to provide up-to-date on-site
consultation, develop resource and training materials,
and conduct research and evaluation in response to the
particular needs of states.

[ Supporting the development and implementation of
automated information systems. State officials have
repeatedly told us that both funding and technical
assistance from the Federal government are critical to
the automation of state child welfare service systems.
Effective automation in turn reduces paperwork, frees
up workers, and allows states to keep track of child
and family needs, services, and flow through the
system. We have been active in providing technical
assistance, including an innovative partnership with
five states, a non-profit organization and two
foundations to produce a prototype caseworker~driven
automated system. Through this activity we are working
with the states to design and develop a system which
gives states flexibility and reflects their need and
priorities, while ensuring performance and
accountability.

o Promoting knowledge and improved results through
research, demonstration, and evaluatjon, The Federal
government has a unique role to play in supporting and
disseminating research and evaluation, so that states
can benefit from the best available knowledge in making
their individual policy choices. One recent example of
the effective use of research is the Multistate Foster
Care Data Archive, a federally funded collaboration
with federal, state and university partners located at
the University of Chicago, which has compiled and
analyzed administrative data from seven large states
regarding children’s entries, exits and stays in foster
care as well as the characteristics of children in the
system. The information has been useful to the seven
states and has provided key national data on nearly
fifty percent of the children in foster care in the
nation.

Challenges Posed by Consolidation and Block Grants in Child
Welfare

We in the Administration share your belief that child
welfare programs must be consistent and coherent rather thanm
fragmented. States and communities must be free to respond
flexibly to children’s and families’ needs rather than being
hamstrung by narrow categorical programs and rigid funding
streams.

We are eager to work with you as you move forward to
consider a variety of approaches to improve program consistency
and coherence. We understand that among the approaches under
discussion are spending caps, block grants and consolidations of
various sorts. As you review these approaches, we would like to
raise a number of difficult issues about the potential effects of
these proposals that should be considered. They deal with
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enéuring basic care and protection for vulnerable children;
cushioning states against unpredictable increases in demand; and
achieving national goals for the child welfare system.

Between 1988 and 1993, the rate of reported child abuse and
neglect rose almost 25 percent, partly because of deterioration
of the communities where many vulnerable children and families
live. 'The foster care caseload during that period rose by almost
50 percent, reflecting an increased need to ensure the safety of
children from the most troubled families, and the number of
families receiving adoption subsidies nearly tripled.

These increases are an illustration of what contributed to a
tripling of federal spendlng on foster care, adoption assistance
and child welfare services over the 1988-93 period. These funds
provided basic protections and services to the most vulnerable
children in our country. Had a cap on spending been imposed in
1988, these children are likely to have been left at considerable
rlsk. We all hope that the family and communlty circumstances
that result in increased numbers of children in the child welfare
system will be alleviated. And we hope that increased use by
states and communities of preventive services, family
reunlflcatlon services, and adoption will allow a slowing of the
growth in foster care spendlng But the needs of families and
children for these services are unpredlctable, and may not
diminish. Spending caps have the potential for 1mp051ng
congiderable harm.

Federal spending plays an important role in helping states
cope with increased demands on their child welfare system, which
vary dramatically across the states. Any block grant requires
the construction of a formula to allocate funds across states.
As an illustration of the effect a block grant might have on
states, we looked at what would haves happened if a block grant
had been put in place in 13888, using a base of 1987 spending and
the block grant parameters described for AFDC and other welfare
programs in H.R. 4. If this type of block grant had been in
place, in the aggregate, states would have lost about two-thirds
of what they actually claimed in 1993. Connecticut would have
lost 67 percent of what it actunally claimed; California would
have lost 66 percent; New Jersey would have lost 34 percent.
only West Virginia would have received more than it actually
claimed. Results for all the states are shown in the attached
table.

There are of course many other ways of establishing a level
of aggregate spending and many possible ways of distributing it.
This example is not meant to suggest that this particular
proposal or any other is on the table. But it illustrates two
things. First, it illustrates that demand is unpredictable and
that states could be seriously disadvantaged by a block grant
approach. Second, it shows that there is enormous variation
among the states, which no allocation formula is likely to be
able to cope with fully. It is important to think very carefully
about the potential implications of any spending cap or block
grant formula that might be devised.

It is also important to think very carefully about which
programs are combined into any block grant, to ensure that our
national goals for the child welfare system are promoted. Our
vision for child welfare includes a continuum of high quality
services, from services that help families deal with their
problems before they become abusive or neglectful, to residential
care for the most seriously troubled children.

A rational funding mechanism should encourage states to
continue making improvements in their child welfare services,
without penalizing states that are slower than others to begin
these efforts. A rational funding mechanism should also neither
skew the financial incentives toward out of home care, nor deny



18

states the funds they need to ensure safe placements for children
who need them. The Congress last summer authorized a limited
number of state demonstrations to use child welfare and foster
care funds more flexibly. These demonstrations, with careful
evaluations, should provide a good deal of information and
experience useful in designing a funding mechanism best suited to
the vision.

Finally, as we consider how to best achieve our national
goals for the child welfare system, it is essential to consider
the consequences of any proposal in terms of the safety of
children and the stability of families, as well as the ability of
foster and adoptive families to nurture and raise the children
who need them. For example, under the Adoption Assistance
program, states currently provide support to families who adopt
children meeting the criteria developed by that state for special
needs, until the child is 18; the Federal government is obligated
to provide reimbursement for those expenditures. If adoption
assistance were to be blended into a block grant, states could be
forced to choose whether to continue payments to current adoptive
families or to enrocll new ones, and families who had chosen to
give their love and support to a child on the expectation that
they could receive some modest help in paying for services
required to meet the child’s need would face a painful dilemma.

Conclusion

Given the critical nature of these child welfare services,
we must be careful to construct an approach to change that
balances flexibility for states and communities with the need for
a national framework, accountability for outcomes, and effective
protections for children and families. We must also assess
carefully the likely impact of each approach on states,
communities, and families. We look forward to working with this
Committee, the Congress, and the states to revitalize these
essential services to support the safety and healthy development
of children.

I’d be happy to answer any questions at this time.
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Hypothetical impact in FY 1993 if a Child Welfare Block Grant
Simitar to the PRA Welfare Block Grant Had Been Adopted
in FY 1988, Using FY 1987 Levels

(Doflars in Millions)

FY 1993: Block Grant: Difference Percent Change
Actual State 103 percent of b/
Claims a/ FY 1987 level
Alabama $12 $7 -$4 -38%
Alaska 6 1 -5 -83%)
Arizona 26 7 -19 -72%
Arkansas 14 4 -10 -70%)
California 545 186 -358 -66%)
Colorado 26 11 -15 -58%
Connecticut 22 7 -14 -87%)|
Delaware 3 1 -1 -57%
Dist. of Col. 13 6 -7 -55%)
Florida 67 18 -49 -74%
Georgia 36 17 -19 ~-52%
Hawaii 4 1 ~4 -83%)
ldaho 4 2 -3 -62%)
inois 137 41 -96 =70%
Indiana 50 8 -43 -85%
lowa 20 7 -13 -64%
Kansas 24 7 -17 -73%
Kentucky 42 12 -30 -72%
Louisiana 43 20 -23 -54%)|
Maine 14 6 -8 -55%)
Maryland 51 19 -32 -62%)
Massachusetts 69 9 -60 -889%,
Michigan 136 76 -60 -44%
Minnesota 42 15 -27 -64%
Mississippi 9 5 ~4 -46%
Missouri 40 21 -19 -48%)
Montana 6 3 ~4 -60%)
Nebraska 13 5 -8 -60%
Nevada 5 1 -3 -68%)
New Hampshire 9 2 -7 -76%
New Jersey 37 24 -13 -34%
New Mexico 10 5 -4 ~44%
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Hypothetical Impact in FY 1993 if a Child Welfare Block Grant
Similar to the PRA Welfare Block Grant Had Been Adopted
In FY 1988, Using FY 1987 Levels

. (Dollars in Millions)

FY 1993: Block Grant: Difference | Percent Change

Actual State 103 percent of b/
Claims a/ FY 1987 level
New York 852 237 -615 -72%)
North Carolina 28 10 -18 -66%)
North Dakota 7 2 -5 ~68%
Ohio 128 39 -89 -69%)
Oklahoma 15 8 -7 -480%%
Oregon 20 12 -9 -43%;
Pennsylvania 200 55 -144 7204
Rhode Island 14 5 -9 -63%
South Carolina 16 8 -8 ~50%)
South Dakota 4 2 -3 -619%)
Tennessee 26 8 -18 ~71%
Texas 105 36 -69 -66%
Utah 10 4 -6 -62%)
Vermont 9 5 -5 -51%,
Virginia 22 9 -13 -57%|
Washington 28 9 -18 -66%)
West Virginia 7 9 2 33%)
Wisconsin 55 23 -32 -58%|
Wyoming 2 4] -2 -869%
Territories 9 4 -4 —48%)
U.8. TOTAL $3,092 $1,039 -$2,053 -66%
NOTES:

Programs in the Hypothetical Block Grant include Foster Care (Maintenence,
Administration, and Training). Adoption Assistance (Maintenence, Administration
and Training); and Title IV-B Child Welfare Services.

a/ Dollar amounts reflect state claims, adjusted for disallowances.

b/ May not add due to rounding.
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Chairman JOHNSON. Thank you, Madam Secretary.

There certainly is a lot of common ground between us, and I am
pleased that your testimony does recognize the difficulties of the
current system and the degree to which valuable resources are
steered into unproductive avenues. Certainly, to redefine a new
partnership between the Federal Government and State govern-
ment in regard to the management of moneys available for child
welfare purposes is a challenge that I think we must not fail to
meet and it is one that you are well prepared to work with us on
and I believe we are well prepared and willing to work with you
on,

I do regret your example of the impact on States of a capped
block grant, starting with 1987, going back some years. First of all,
no one, no one, no Republican has proposed capping spending with-
out any regard for inflation or numbers or institutional care, no
one. And I want the record and the audience to understand that.
Because if we are goini to work together fruitfully to make the
very kinds of changes that interest you and that have long inter-
ested me, we have to be absolutely clear that we will destroy our-
selves, this Congress and our form of government if we can’t do pol-
itics a little better than that. And I am dead serious about this.

You will remember that I proposed a bill when Tom Downey and
I were working on this very subject which would have capped
spending in a way that, frankly, States would have more money
now than they do because while it would have become a capped en-
titlement, every year the baseline would have risen for inflation
and numbers of children and, frankly, at the time the States would
have gotten both flexibility and money. So I just want it absolutely
clear that no one is talking in those terms, that what we are talk-
ing about is looking at a system that has all too often looked at
paper, not children’s lives, that has thousands of State employees
doing reports when they don’t have time to tend to families. So
that is our common ground and I am very pleased that your testi-
mony so clearly delineates that common ground.

I want to start with a couple of questions and then I will yield
to my colleagues and come back later for those that haven’t been
covered.

First of all, if we eliminate rigid Federal procedural requirements
and reduce the paperwork burden and administrative costs nec-
essary to comply, won't this free up significant resources that the
States could use for services and won't it also free up resources in
your own department, and have you done any analysis of what that
impact would be on either your department or the States?

Ms. BANE. We have done some analyses and are obviously doing
more, Madam Chairman.

I know that you have been concerned about the paperwork issue,
and when I was commissioner in New York, caseworkers always
yelled at me about paperwork. And I, when I was a commissioner,
spent a fair amount of time with caseworkers, sitting with them,
going through their days and so on to see what we could do about
the paperwork. And as best I could tell, there were three types of
paperwork that the caseworkers were complaining about,

The first had to do with doing case plans, that is, with writing
up their notes, with writing up what they had done and what they
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were planning for the children. And although I was sympathetic to
the fact that we might be able to do our forms better and that we
might be able to make it easier for them to do that paperwork, I
was actually convinced that what they were calling paperwork real-
ly was an important part of service provision, an important part of
ealing with families and children. '

A second part of the paperwork that they complained the most
about to me and that I observed them doing as I sat with them was
the paperwork related to court appearances. It depended a lot on
jurisdictions obviously, but caseworkers had to spend a fair amount
of time preparing papers for courts and sitting in courts and goin
through those things, and again, it seemed to me that we coul
work on ways of doing that more effectively and efficiently. But
again, the core of what they were doing was really quite important.

The third thing they complained about was the paperwork that
was involved in meeting Federal requirements for eligibility deter-
mination and Federal requirements for reporting. That, frankly,
was way down on their list of paperwork requirements. And again,
we want to work on how to do those more effectively.

But my sense was that we needed to help caseworkers do their
jobs more effectively but that it really wasn’t in fact either the Fed-
eral protection requirements or our State regulations—they, by the
waK, saw it all as a State problem, not as a Federal problem, which
I thought was interesting. We can certainly make some improve-
ments, but it didn’t look to me like it was a real large amount of
resources.

Chairman JOHNSON. That is interesting, because the last time we
held hearings on this subject when Mr. Downey was chairman of
this subcommittee, we had testimony from socialworkers that they
were using 80 percent of their time on paper with only 20 percent
of their time for families. And while that may be an exaggeration,
my own experience with the amount of time my own department
has spent making reports to the Federal Government, arguing
about reimbursement rates, fighting and nefgotiating, is simply ex-
traordinary. And so I think we do need to find some way to get a
more precise and honest understanding of the degree to which the
mechanism has become the object. And if you care to submit later
on any more precise information by looking at your department,
what would happen, whose jobs would be affected, what resources
would be freed up, we are at some point going to need that infor-
mation. I know that is hard to do.

I remember specifically holding these kinds of hearings at the
State level and being told afterward by some administrator, I
couldn’t possibly tell you that and run my department, too. So I un-
derstand there 1s some conflict of interest there.

But we are going to be able to determine that more accurately.
Maybe not for our own bureaucracy. But for those kinds of reasons
but certainly at other levels so that we can make a more honest
determination about what kinds of moneys this will free up.

Ms. BANE. May I speak to that, Madam Chairman?

Chairman JOHNSON. Yes.

Ms. BANE. On the Federal level, we have slightly fewer than 100
Federal employees involved in the child welfare system. And you
know, it is hard to make estimates, but the total administrative
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budget for my agency is $164 million. I can’t imagine that more

than a quarter—and I suspect quite a lot less than that, is involved

in the child welfare area. So that gives you some idea of the order

of magnitude. The resources and personnel involved at the Federal

level are a tiny fraction of the total work force in child welfare.

S Chairman JOHNSON. Certainly, when you multiply it by the 50
tates.

Last, let me just say if we do pursue a block grant of child wel-
fare and foster care programs, what minimal standards would you
recommend accompany those or would you like to get back to that
subject? Perhaps you can talk about it generally and then in the
course of events get back to that more specifically.

Ms. BaNE. I think maybe I could tal generaYly now and then I
hope that we will have opportunities to continue this conversation.
It does seem to me that any approach to a Federal-State partner-
ship would involve some Federal standards and Federal protec-
tions——

Chairman JOHNSON. Of course.

Ms. BANE [continuing]l. To ensure the safety of children, to be
sure they are oriented toward permanence and to assure they are
looking out for the well-being of children. I would hope that we
could formulate those more as results and outcomes for the system
than as processes, though I think we will always have to have
some procedure.

Chairman JOHNSON. Have you begun thinking about those?

Ms. BANE. We have. We have also been working with the States
in ways that we are very excited about to try to see if we can’t
focus those protections more on outcomes and results.

I would also suspect that any approach to child welfare services
would want accountability for Federal money to ensure that it was
being spent for the purposes and for the children that the Federal
money was meant to serve and, finally, that it was being used in
very efficient ways. I think that we can work with you, we can
work with the States to develop effective approaches in that regard.

[The following was subsequently receive(ri):]

In the last session, the Congress changed the section 427 dollars from incentive
funds to an allocation based on State assurances that the essential protections were
in place. This was a major step toward reducing the time spent in resolving disputes
over disallowances. in the future, HHS plans to monitor the State’s provision of the
protections and to provide technical assistance in those instances where the protec-
tions are missing. ']Phe time spent documenting, negotiating, and appealing our fiscal

decisions will be significantly reduced. That time will be used to develop corrective
action plans and provide technical assistance.

Chairman JOHNSON. Thank you. And I will yield to my colleague,
Mr. Matsui, from California.

Mr. MaTsUL Thank you, Madam Chairman.

In terms of the issue of flexibility, under current law, do you
have the ability to waive re%uirements under child welfare pro-
grams IV-E, IV-B, and others?

Ms. BANE. Mr. Matsui, we don’t have general authority to waive
requirements as we do for the AFDC program. What we do have
as a result of the legislation that was passed last summer is the
authority to put in place 10 State demonstrations where we can
waive many of the requirements of IV-B and IV-E. I am really ex-
cited about that. I think that is going to give us and the States the
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opportunity to explore some really creative approaches, and I think
that by having a limited number of them we can make sure that
the demonstrations that do in fact take place will help us learn and
will help children and families.

Mr. Marsul. In fact, that is Chairwoman Johnson’s suggestion,
I think, in the legislation, her amendment.

Ms. BANE. I am delighted.

Mr. MATSUI Let me ask you with respect to that program, obvi-
ously it was October I ﬁuess of last year so, the implementation
is—you are working on that now, is that right?

Ms. BANE. That 1s correct.

Mr. MaTsUIL And identifying some of the potential participants?

Ms. BANE. That is correct.

Mr. MATsUIL And without obviously being too specific, what areas
are you looking at? I mean, where are some of the needs that need
to be—or problems that need to be addressed?

Ms. BANE. Well, different States, I am sure, are going to come
in with different kinds of approaches. I know that some States are
looking at ways to have some flexibility in the funding stream so
that they can give the agencies that actually deal with children a
wider range of approaches. And I think that is the thing that we
are going to be looking at, ways that the States can figure out how
to use the total amount of funds that are available to them in more
creative ways.

Mr. MaTsul 1 would imagine some of the administrative cost is-
sues will come up in this as well; is that right? In other words, how
you can reduce costs and use the dollars more efficiently.

Ms. BANE. I assume so.

Mr. MATSUL Let me ask you, last, about the paperwork issue, be-
cause obviously that is one that will be discussed more and more,
I believe. :

I have reviewed the court system in California. I visited our juve-
nile court system a number of times and have even been to Los An-
geles and talked to some of the judges there over the years. And
obviously the paperwork involved when the caseworker presents
the case—not presents the case, but when the attorney as guardian
presents the case, they have to have the backup information.

In your role as commissioner, I guess in New York and also here
as the Assistant Secretary, is there some way to find efficiency? Be-
cause that seems to be ::’Ke largest paperwork burden, if you want
to call it that, that the caseworker has. We need--they need to
make sure the record is complete. They need to make sure their al-
legations, whatever they may be, are complete.

Ms. BANE. I think the trick here, Mr. Matsui, is to try to distin-
guish the necessary, useful, and helpful paperwork from the paper-
work that we can try to streamline. I believe that using case plan-
ning tools and service provision tools is really very important, and
that it is important to have written records of contacts with chil-
dren because caseworkers turn over and need to be able to share
with other caseworkers that work.

I do think, though, that we can streamline the process. The fam-
ily preservation and support legislation that was passed a year ago
last summer included some funds and a mandate for grants to the
States to try to improve and streamline their court systems. And
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again, I think this is a very exciting opportunity for us to see what
we can do.

Mr. MaTsuUlL. The reason I asked this line of questioning is be-
cause I think what you say, the turnover issue, you see, is a pretty
difficult issue to deal witﬁ’. I mean, it sounds easy when you are
sitting here, well, you don’t need much paperwork. But the case-
worker may change.

I think it was 4 or 5 years ago, the medical records of young chil-
dren in the foster care system were not transferred from placement
to placement. That was a big fight. I think the advocacy groups
were very helpful. I didn’t even realize medical records weren’t
transferred with the child. But when the child goes from State to
State, five to six foster care families over a 5- to 10-year period,
those records don’t usually go with the child, or education records.
And so you need—you need to make sure that there is an adequate
paper trail behind that child because the child usually doesn’t have
one custodian.

My child—our only son or only child, 22 years old, my wife and
I know everything about him. We think we do. We don’t anymore
but we used to. But the fact is if that child were in the foster care
system when he was 2 years old, I don’t think anybody would real-
ly understand that child’s history. And I think we need to make
sure we understand that.

So when we complain about paperwork and the bureaucracy,
there is another element to it. These kids need a file because most
people won’t be with that child for an indefinite period of time.

I have no further questions.

Chairman JOHNSON. Thank you and I will recognize now Mr.
Hancock.

Mr. HaNCOCK. There is just one question that I would like for
you to explain for me on page 3 of your testimony. You state that
20 percent of the States have found that State systems violate the
constitutional rights of children. Would you define exactly what you
mean by “constitutional rights of children” in your testimony?

Ms. BANE. I believe that in most of the cases, they were findings
that related to State statute rather than necessarily to the Con-
stitution, though I think there were some equal protection claims
explored in some of the cases. In many of the cases, the finding of
the court was that the system, the child welfare system, was failing
to provide basic physical care, safe care to the children in custody
of the State.

Mr. HaNCOCK. But you are defining that as a statutorial right
rather than a constitutional right.

Ms. BANE. As I say, in some of the cases it was done on statutory
grounds, in others it was done on equal protection grounds, and in
some it was done on State constitutional grounds. We can get

ou
Y Mr. HaNcocK. Primarily under the equal protection law, the
equal protection of the

Ms. BANE. Mostly under the due process clause, I am told.

Mr. Hancock. Under which?

Ms. BaNE. Under the due process clause, that is, the children
and their families weren’t afforded due process. We can get you an
analysis, if that would be helpful.
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Mr. HANCOCK. I would like to have more information on that, the
determination of your department of just what constitutes constitu-
tional rights. I would appreciate it if you would get me some infor-
mation on that.

Ms. BANE. We certainly will. These were, of course, court deter-
minations, not ours.

Mr. Hancock. Thank you, Miss Chairwoman. Thank you.

[The following was subsequently received:]

Litigations have been brought by advocates for children based on State law, Fed-
eral law, and the U.S. Constitution. The constitutional grounds have been based on

substantive due process rights—specifically the right to freedom from harm while
in State custody.

Chairman JOHNSON. Mr. Herger.

Mr. HERGER. Thank you very much, Madam Chair. And it is
good to have you with us, Secretary Bane.

My question, you state in your written testimony that Federal
funding for child welfare increased by 300 percent since 1987, yet
I see on page 5—and I believe you mentioned in your oral testi-
mony the reports of child abuse and neglect increased only 25 per-
cent and foster care placement increased by only 50 percent, indi-
cating that factors otﬁer than increase in caseload have resulted in
increased Federal spending.

What, in your opinion, were these other factors, the difference
between the 300 percent and

Ms. BANE. Mr. Herger, I think there were a number of things
going on and I actually don’t think we understand them all fully
and we do need to understand them better.

Caseloads were goini up. The difficulty and complexity of the
cases also appeared to have been going up in many, many States.
Madam Chairman mentioned the increase in crack cocaine, along
with the increase in the number of children who were coming into
the system as infants. So it was not only the increase in caseload
but tﬁ’e increase in the complexity of the caseload.

A second thing that was going on was that States were involved
in trying to improve the quality of their child welfare systems.
They were trying to improve their preplacement services. They
were trying to improve their case management services, and they
were able to claim Federal funds for that, quite rightly.

A third thing that was going on—and I know this has been a
topic of some concern, is that the States were taking advantage of
the opportunities in Federal law to claim Federal funding for many
of their costs, quite legitimately, I must say.

One thing I think a lot of people don’t realize is that the Federal
Government funds only about 40 percent of the child welfare sys-
tem and the child welfare services in this country. And as the Fed-
eral spending was increasing, I know for a fact for New York, and
I assume this is true in other places as well, that State spending
was also going up a lot. So both the States and the Federal Govern-
ment were responding, I believe, to a tremendous increase in need,
as well as an impetus to try to improve the services that they were
offering to children and families.

Mr. HERGER. You also state that States and communities should
not be hamstrung by narrow categorical programs and rigid fund-
ing streams. Specifically, could you tell us what programs and
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funding streams you consider too narrow? Which ones you would
recommend to be combined?

Ms. Bank. I don’t think I am in a position at this point to make
any specific recommendations to you. I know that many people are
proposing that we look at a number of the programs that deal with
child welfare to see if there can’t be some flexibility, and as I said
to Mr. Matsui, I think the opportunity that is afforded us by the
demonstration authority last summer will allow us to work with
the States to identify those places where flexibility will be the most
useful and helpful in improving the system.

Mr. HERGER. OK. Thank you.

Chairman JOHNSON. Thank you. I would like to emphasize,
though, that being more specific about rigid funding streams and
narrow categorical programs now is really important, because as
important as those demonstration projects were—and I fought
many years to get them in line, they will take awhile to put in
place. It will be awhile before we understand them.

I don’t know whether the teen suicide prevention money is still
a separate line item, but that is exactly the kind of thing that is
driving my agencies absolutely crazy, because it prevents a holistic
approach to family problems. So we really do want to make sure
1:hat1 as we make change, we address some of the very specific
needs.

I also would want to point out in followup to Mr. Herger’s com-
ment about the chart and about claims, there is a big difference be-
tween claims made and claims received, as you in New York know
very well. I think your difference one year was $178 million. And
your chart does deal with claims made. And that is a problem that
I have with it and I would hope that the information that we pass
between your department and this committee or other subcommit-
tees of Ways and Means will be a little bit more realistic, because
I think it will enable us to work together more fruitfully.

Ms. BaNE. I think we did take account of disallowed claims. I
will check on that for you and get back.

Chairman JOHNSON. Do check on that. Because the way it is
worded both in your testimony and on the chart, it implies that
that is not the case.

Ms. BaANE. I think we did take account of that. You are quite
right that we need to.

Chairman JOHNSON. Thank you.

[The following was subsequently received:]

The answer is correct. We did take into account the claims which were disallowed.

Chairman JOHNSON. Mr. Levin, please.

Mr. LEVIN. Thank you.

Let me pick up on the discussion about the chart, because I think
the Chairwoman’s discussion provides some ray of hope that we
can find some common ground. And I would like to talk to you
about the general underpinnings of this discussion. The last couple
of weeks, Nancy, actually there have been some proposals to block
grant at a set level without regard to inflation or caseload. That
came up in the AFDC discussion.

Chairman JOHNSON. If the gentleman would yield. I don’t think
it has been clear in those discussions exactly what the block grant
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cap would be tied to because there is no agreement yet on that
issue and there certainly is no legislative language.

Mr. LEVIN. No. Governors were asked whether they would be
willing essentially to take the provision in the Contract which is
103 percent of the total amount for each fiscal year for the next 5
years. The response from several Governors was that they would
take that bargain, and a number of our colleagues indicated that
a block grant might look like that.

am very much in favor of much, much more State flexibil-
ity. I would have us move to a different kind of Federal-State rela-
tionship. But the question is whether there will be any Federal role
whatsoever, whether there is room for a Federal role, whether we
want to essentially partnership or we want total State responsibil-
ity with the only State-Federal function being funding, which even-
tually might be phased out and replaced wig‘n a lower rate of tax-
ation federally and let the States pick that up. That is the con-
sequence, I think, of one position, just block grant it at an abso-
lutely straight level.

So your resistance to that idea I find encouraging, though others
have said the block grant might look like that. So I want to ask
you

Chairman JOHNSON. I am merely pointing out in the technical
language of the Contract bill, the capped entitlement is adjusted
both for numbers and inflation. While there have been conversa-
tions with the government, there is no proposal on the table that
doesn’t allow significant adjustment.

Mr. LEVIN. Vé.:ll, let me just read to you the option in the Con-
tract. It says in lieu of any payment under any other subsection—
this is AFDC—the Secretary shall name payments to the State
under this subsection for each fiscal year in an amount equal to
103 percent of the total amount to which the State was entitled
under this section for fiscal year 1992. And what this chart said,
and a similar chart was presented at the hearing on AFDC, if that
system had been in existence in 1988, this would have been the im-
pact in the year 1993, That is what it says.

Now, I am trying to agree with you in your resistance to that
idea. I just think it is not fair to say that no one has proposed this
approach. And what I am in favor of is a very candid, forthright
discussion of Federal-State relationships in AFDC and in the child
welfare area.

As someone who for years has been in favor of much more State
flexibility, the question is whether you are going to take it to the
point where several Governors and others who testified a few
weeks ago want to go, that is, the only Federal function is to get
out of the way. And I asked the Secretary this question about
AFDC last week so I won’t ask you the same question here. Be-
cause in your testimony, you say—I will quote just a couple por-
tions:

On page 3, the need for State flexibility with the Federal role—
excuse me, of ensuring accountability for iigh- uality outcomes for
children and families. And then on page 3, “I believe the Federal
Government has a very important role in bringing about changes
in these systems.” And then on the last pa%e, you suggest “an ap-
proach to change that balances flexibility for States and commu-
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nities with the need for a national framework, accountability for
outcomes, and effective protections for children and families.”

So I think this is the question and you bring the experience not
only of your role here but your role in New York. Why should the
Federal Government be involved at all except perhaps to be a con-
tinuing funding source until perhaps that is phased out? But why
should there be any balance at all?

Ms. BANE. Mr. Levin, I think the best way to respond to that
question may be to think back to the situations in the States that
Fenerated the impetus for the Adoption Assistance and Child Wel-
are Act of 1980.

That act was developed and passed by Congress because of pretty
terrible things that were going on in the States and that were com-
ing into public view. I think that act was generated and passed be-
cause many States didn’t have the capacity to deal with the needs
that were being generated by their children and families and the
sense that we, indeed, did have a national duty to the children that
were involved.

And I think that legislation, although it has not been imple-
mented perfectly and I don’t want to defend everything about that
legislation, I think the concepts and the ideas behind that legisla-
tion—to ensure children were being dealt with in ways that en-
sured their safety, that State systems were focused on permanence,
not on letting kids drift around from one foster care home to an-
other, and that States were pushed to put in place a continuum of
services so that they could deal with the needs of families and chil-
dren—I think that legislation had big effects and I think that we
still need that kind of national commitment and national help to
the States.

Mr. LEVIN. And you think we still need it because?

Ms. BANE. Because I think the children and families are still in
trouble. Because I think the States vary enormously in their capac-
ity for dealing with these problems, and to some extent, in their
will for dealing with these problems. And so I think that both na-
tional leadership and national funding is real important.

I also think, Mr. Levin, that the States are not in a position each
and every time to create everything anew. I think there is a very
important role for helping to provide some experience, some infor-
mation, some national leadership in these really important areas.

Mr. LEVIN. Thank you.

Chairman JOHNSON. I do want to just clarify for the record, Mr.
Levin’s statement about the 103-percent increase, because the Con-
tract bill has not been widely read. The Contract bill does block
grant a lot of programs together, and allows that capped entitle-
ment to grow and accommogate for both inflation and numbers.

There 1s within the Contract bill an option for States to com-
pletely take over just their AFDC program. It is for those States
that completely take over their program, remember, thus freeing
themselves from all Federal constraints, that would be subject to
the 103 percent, the theory being that if they were running this
program themselves much more flexibly—in a way that got women
into the work force in a much more flexible fashion, that being
guaranteed that their grant would grow by 3 percent was really
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quite generous, if in fact they were able to do the better job than
they say they are able to do.

S)(; the 103 percent does not honestly quote what the bill does in
regard to its larger capped entitlement approach, which it does
allow to grow for both numbers and for inflation. So I wanted to
get that clearly on the record. And I will then

Mr. LEVIN. Will the gentlelady yield just for 1 second?

Chairman JOHNSON. Yes.

Mr. LEVIN. So there is no misunderstanding, I read and said it
was an option. But——

A F(%léirman JOHNSON. It is also in regard to only one program,

Mr. LEVIN. That is true, that is true. But in fairness to what
went on the last couple of weeks here, this issue of converting to
a block grant at a set figure became the focal point of discussion
on welfare reform. And a number of people expressed a belief that
the option that is in the Contract might well become the model for
block granting. And some concerns were expressed, some questions
were raised by myself and others, including the issue of what is the
national interest.

And so I think it is accurate to say that in the last several weeks
we have had a discussion during which one idea has been to essen-
tially turn the option in the Contract into a basic approach for
bloc anting. And I—I am encouraged by your statement that as
we looir at block granting, we need to look at issues like inflation,
like caseload, like needs.

Chairman JOHNSON. I certainly appreciate your concern with
how block grants would have to be adjusted in the future. And I
also certainly recognize the vitality of the discussion that is going
on between the Governors and members of the Human Resources
Subcommittee. But I did want to make clear that in the Republican
proposal, in the Contract, which is far more conservative, if you
will, than the Republican proposal approved by the Republican
Conference, that even in that proposal there is no provision for
freezing. And that is what the chart that has been presented to us
is baseg on, and I regret that very much.

But I also wanted to make clear that even in that narrow portion
of the bill that uses the 103 percent, that is only the part of the
bill where the States get to opt, if they choose, to completely take
over their AFDC program. So I wanted that clear.

I also want to make clear that in no form of any bill has anyone
proposed capping foster care maintenance payments, which of
course are the largest dollar amounts of the Federal contributions
to the child support programs that we are discussing here today.

Mr. LEVIN. We will be discussing that. If you look at the capping
provision in the Contract, it doesn’t take into account a number of
the factors that you have referred to. It talks about the change in
the poverty population. But my point was not to be critical of what
you said, but to be encouraged by it, and to say that I think the
chart that was presented by HHS does have some relevance and
to suggest, further, that as we look at this whole issue of a re-
worked State-Federal relationship, that we keep in mind what was
testified to in the last few weeks.

Thank you.
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Chairman JOHNSON. Thank you, Mr. Levin.

Mr. Zimmer.

Mr. ZiMMmER. Thank you, Madam Chairwoman. I think that the
discussion that has gone on between you and Mr, Levin is very
helpful. It may seem technical, may seem abstruse, but it is impor-
tant that we discuss policy initiatives on the common basis of fact.
And T think we are struggling toward that common basis of fact.
I don’t think we have reached closure on that.

But there is no way we are going to have a useful policy discus-
sion if we continue to deal with strawmen and misleading and
sometimes downright phony figures and assumptions. Along that
line, I would like to go back to the chart that you presented us.

You used a deﬁneg period from 1988 to 1993 as the base for your
chart, and could it not be that that time period, which was a period
of enormous growth in title IV-E, administrative costs, would dis-
tort the picture?

As I understand it, the growth in the title IV-E administrative
costs program in the late eighties and the early nineties was due
to the fact that the States were aggressively pursuing claims for
IV-E administrative cost matching funds for preventive services
}ha:;i should have been covered by IV-B, child welfare program
unds.

Ms. BANE. Let me just speak of the chart for 1 minute, and then
try to speak to that again.

We did about, I don’t know, 25 versions of this chart, you will
not be surprised to learn. And my advisers said that we could only
submit one with the testimony or it would be too confusing. We
picked this one for the reason that Mr. Levin noted, that it was
analogous to the one we had presented on AFDC 1 week ago, and
the one on AFDC we built from the block grant provision in the
Contract bill. Obviously there are many other ways.

We did do one that adjusted for inflation. The State patterns
looked the same. It shows in aggregate that the States would have
been only 40 percent worse off than they would have been, instead
of 60 percent worse off, but shows the same kind of things.

We would be happy to do any other analyses that would be use-
ful for you. In terms of your question, the 1988-93 period was in-
deed a period of great growth in the foster care caseloads. In the
AFDC caseloads it was also a time of growth.

Again, if I might speak back to my experience in New York on
this, I was worried about these programs in 1987; I was working
in New York at that time. At that point, we were enormously re-
lieved that the foster care caseload and our foster care spending
had finally leveled off, and believed that we were actually in a
quite good position to face the future.

So I think if I go back and put myself in that position in 1988,
I did not in fact predict what was going to happen between 1988
and 1993. I think the thing to keep in mind as we do any of these
simulations or look at these is that it really is very hard to predict
what is going to happen, and all that says is, let’s just be real care-
ful as we try to think about how to construct these.

Mr. ZIMMER. I am all in favor of being careful, but I think we
ought to deal from the top of the deck.
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Isn’t it true that one of the underlying purposes of the Family
Preservation Act of 1992 was to restrict the rate of growth of title
IV-E administrative costs?

Ms. BANE. The hope of the family preservation and family sup-
port approach was that by the provision of services to families be-
fore and during placement, States could develop a system in which
there would be less need for out-of-home placement, and that there
might, as a result, therefore, be less need for maintenance pay-
ments in the foster care system and payments to institutions.

I think that there was also some hope that family preservation
and support would contribute to the services that the States were
able to provide. I don’t remember it being specifically focused on
administrative costs, but I could be

Mr. ZIMMER. Well, isn’t it a historical fact that there has been
a leveling off of the rate of growth of the IV-E administrative costs
program in the last few years?

Ms. BANE. Actually, what is interesting about that is that—we
looked at it State by State. And what happens is that for each
State, there tends to be a 2- to 3-year period where what they are
claiming under the preplacement administrative and services piece,
that is, the nonmaintenance piece goes up very sharply. And that
is the period at which they are expanding their system or realizing
that they can get more Federal money. And you see that, and then
it does level oi%.

Not all the States have been through that period, however. Not
all the States are yet at a point with their child welfare systems
where they are taking full advantage of the opportunities they
have for Federal participation. So I frankly would continue to an-
ticipate some growth, although perhaps in the future we will see
some leveling off.

Mr. ZIMMER. Nationally, since the passage of the 1992 act, has
there been a leveling off?

Ms. BANE. I am sorry. We have a chart which I should probably
submit for the record, rather than trying to show it to you. It shows
continuing growth since 1992 in the nonmaintenance piece, and
also continuing growth in the maintenance piece. It is not quite as
sharp as in some of the earlier years. I think also, though, that al-
though the Family Preservation and Family Support Act was
passed in 1992, the first year was basically a planning year. So we
haven’t seen any results from that act yet reflected in the operation
of State systems or in their claims.

[The following was subsequently received:]
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Funds can be used for:

Payments (FMAP):

34

TITLE IV-E FOSTER CARE

Benefits paid on behalf of the child to a foster
parent or institution.

Child Placement Services and Administration (50% FFP):

@]

@)

o

Training (75% FFP):

Recruiting foster homes
Licensing foster homes

Preplacement activities:
(prior to a child being placed in foster care)

- Placing child in home

- Preparing case plan

During placement—-Case management activities:
- revising case plan

- preparing for and appearing in court

- arranging for and getting child treatment
services

- working with child’s parents and foster
parents on current and planned future steps
and problems

Computer systems (75% FFP enhanced match is
available through FY 1996)

Normal Administration

State agency staff-related to Title IV-E
Foster parents and adoptive parents
Member of State-staffed or State-approved
institutions
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Mr. ZIMMER. So that ought to make an even stronger case for the
fact that we ought to expect the growth to be slower in the future,
if it hasn’t had 1ts full impact yet.

Ms. BANE. Oh, I hope and pray the growth will be slower.

Mr. ZIMMER. So it is very difficult to make predictions on the
basis of extrapolation?

Ms. BANE. That is correct.

Mr. ZIMMER. But do you really believe that we are going to see
growth in the future at the same rate that we saw it between 1988
and 1993?

Ms. BANE. As [ say, [ hope and pray that we won’t.

11\{191' ZIMMER. Do you expect that we won’t or do you expect we
will?

Ms. BANE. I think we are going to continue——

Mr. ZIMMER. You are the professional here.

Ms. BANE. I know. As I say, I am thinking back to sitting in front
of a New York State Legislature in 1988 and confidently predictin
that foster care and child welfare expenditures were going to leve
off, and being proved wrong. So I have become slightly more cau-
tious about making predictions.

As I say, we hope that it will level off. We hope that States will
be able to make the improvements that will bring it about. But I
am going to be cautious about making predictions.

Mr. ZIMMER. Well, obviously you should be cautious, but I think
there is good reason not to use the worst-case time period, with the
period of steepest growth, to predict the terrible catastrophe that
would happen if there was a freeze of the sort that we have already
learned was not proposed.

Thank you very much.

Thank you, Madam Chairman.

Chairman JOHNSON. Thank you, Mr. Zimmer.

We will go now to Mr. Johnson.

Mr. JOHNSON OF TEXAS. Thank you, Madam Chairman.

I have been told that child welfare block grants to States, or
grants that are made to States at this time, that we authorize 75-
percent Federal matching grants, and according to our information,
they are distributed to the States on the basis of their under-21
population and per capita income. Is that correct?

Ms. BANE. That is correct, as it

Mr. JOHNSON OF TExaAS. Well, I am also told that the reporting
requirements are minimal, and there are absolutely no reliable na-
tional or State-by-State data on the exact number of children
served, their characteristics or the services provided. Furthermore,
that?there are no Federal income eligibility requirements. Is that
true!?

Ms. BANE. It is partly true and it is partly not true. The formula
to which you refer is the formula by which $300 million in IV-B
child welfare money is distributed to the States.

Mr. JOHNSON OF TEXaS. Last year I was told $294 million. Is
that right?

Ms. BANE. Yes, that is correct, $294 million.

Mr. JOHNSON OF TEXAS. Let’s use real numbers. That is what
Mr. Zimmer was talking about.

Ms. BaNE. I just was rounding up.
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Mr. JOHNSON OF TExAs. There is a lot of difference between 294
and 300.

Ms. BANE. Thank you.

Mr. JOHNSON OF TEXAS. Go ahead.

Ms. BANE. I am sorry, reporting requirements. It actually has
been the case, Mr. Johnson, that we have had very little and not
very good information about child welfare systems in the States
and about the effectiveness of programs. That is one of the reasons
that Congress both required a new reporting system and author-
ized funding to the States for computerized systems, so that they
would be able to do a better job of managing their child welfare
systems. All the States now are engaged in computerizing their
systems and developing an automated case management approach,
and in using those automated systems to meet not only their own
but Federal reporting requirements.

So we are coming to be in a position where we will have a lot
more information and States will be able to manage their programs
much better, because of automation.

Mr. JOHNSON OF TEXAS. Well, I am not sure computerizing is the
absolute answer, because you don’t always get good input. But con-
cerning section 427, do you favor forgiving States who fail those
past reviews?

Ms. BANE. We are actually very pleased that Congress last sum-
mer made changes in the legislation so that we would have a more
flexible approach for working with States. What you passed last
summer allows us to develop corrective action plans with the
States, to do periodic reviews and to make sure that any penalty
that we assess is commensurate with the degree of failure. And I
think that is a more sensible approach than the all-or-nothing ap-
proach that was in the earlier legislation.

Mr. JOHNSON OF TEXAS. Well, are you assessing penalties on the
States now?

Ms. BANE. We are assessing a set of penalties now for failures
which took place in a previous period.

As you know, Congress put a moratorium on our taking disallow-
ances for a couple of years, but last October removed the morato-
rium. We were told that those disallowances now constitute debts
to the Federal Government, which we are required under prudent
financial management to collect. And we are proceeding to collect
those debts which have been firmly established as being owed. We
are trying to do very carefully what the law requires.

Mr. JOHNSON OF TEXAS. So what you are saying is, you are pun-
ishing the States and the kids because there is not going to be that
money there for them. And you are answering my question that
you are not forgiving the States for past reviews.

Ms. BANE. We are not forgiving the States for the past debts that
were incurred as a result of those reviews. As I say, our legal anal-
ysis is that the law required us to do this.

Mr. JOHNSON OF TEXAS. So you are punishing the States and
punishing the kids. That is all I wanted to know.

Thank you, Madam Chairman.

Chairman JOHNSON. Mr, McDermott.

Mr. McDERMOTT. Thank you, Madam Chair.
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Dr. Bane, we appreciate your coming up here and testifying. You
share with us, I think, the same difficulty; that is, it is very hard
to come up and react to legislation by press release, because there
is nothing on paper.

I know why you had to do 25 charts. We hope there is going to
be some kind of bill available on February 6 when they start to
mark up welfare reform, so we can actually look at some real fig-
ures.

But I am mindful of your history, and I thought of George Santa-
yana, who said those who fail to learn from history are doomed to
repeat it. And my own career was 15 years in the State legislature
before I got to Congress.

Where were you from 1980 to 1985? What was your professional
responsibility at that point?

Ms. BANE. That is a good question. From 1980 to 1983, I was at
the Kennedy School of Government being an academic; from 1984
to 1987, I was at the New York State Department of Social Serv-
ices as the number two person.

Mr. McDERMOTT. OK, good, that is what I want to know.

I was down at the State level as ways and means chairman in
the State legislature the last time this government went through
the block grant business. We called it “block and chop,” because
when they blocked, they always chopped off some. And we always
wound up with less. :

Can you talk a little bit about the history of why the Federal
Government first got involved in welfare. Mr. Levin’s question
prompted you a little bit, but the Federal Government didn’t run
out there to get involved 1n the States’ business because the States
were doing it so well?

Ms. BANE. I believe that is correct, yes.

Mr. McDERMOTT. I would like to hear a little of the history, so
that people understand that we have been through this block and
chop business, and anybody who thinks this is going to be just
block and not chop simply doesn’t understand what the history has
been in the past.

Ms. BANE. Right, right. I assume you are referring, Mr.
McDermott, to the block granting of the social services block grant
and the community services block grant in the early eighties. There
were virtually no requirements, including, unfortunately, no report-
ing requirements, so we have very little information on what actu-
ally happened as a result of those.

gut it was certainly very clear to us in New York during the pe-
riod of the eighties that we were spendin% a good deal more of our
State money for those purposes, especially for the purposes that
were pulled together under the social services block grant, having
to do with day care and child welfare and so on; and that at least
from that one State’s point of view at that one time, it did seem
like the Federal Government was pulling back pretty badly.

Mr. MCDERMOTT. Let me ask you another question, because it
seems to me that one of the things that our discussion about var-
ious programs is that we act as though they are sort of sitting out
there all alone by themselves, not connected to anything else on the
horizon. But I really look at this as kind of like a spider web. If
you touch it in one place, it moves everywhere.
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There is a proposal on the Hill here to reduce or to kick people
off AFDC and to do a number of things in that area. Are you will-
ing to talk a little bit about what you think will happen to the child
welfare caseloads if you knock all the kids off the AFDC rolls?

Ms. BANE. Well, we all hope that reform of the welfare system
will be done in such a way that children will be protected, that
there will be a focus on work and parental responsibility and that
children will be able to remain with their families and remain in
good situations. I think many of us worry that some of the propos-
als being talked about—and again, I know that the committee has
not agreed on a groposal, but that some of the proposals being
talked about would indeed deprive AFDC benefits to large numbers
of children for pretty long periods of time. And I think we all worry
that under those circumstances, there would be more children who
come under the child welfare system and come into the custody of
the State.

And I think that as we think about that kind of a situation, we
really want to be careful because the child welfare system is al-
ready terribly strained. It is already struggling with the needs of
vulnerable children and families. To soon have to deal with more
children, because their families are poorer because their mom can’t
get a job, seems to us to be a terrible mistake.

Mr. McDERMOTT. Would you tell me about the turnover rate of
our caseworkers? I know this is hard maybe, to remember back,
ut what was your caseworker turnover rate at the lowest level;

that is, the entryworkers who are dealing with welfare cases and
with child welfare cases and child abuse and CPS, those various
programs?

Ms. BANE. Oh, in general, it was very high. Child protective
workers probably had the highest turnover rate; they probably
turned over every 2 or 3 years. I think they may have the hardest
job that we ask anybody to do in this country, and we pay them
terribly and we blame them when anything goes wrong. So I could
understand why.

It was a tragedy, though, because, you know, the most important
part of this system is a concerned caseworker who is able to make
good decisions for children, and I think the extent to which we can
put some investment into training for caseworkers, into support for
c?fseworkers, into making their lives easier, is really going to pay
off.

Mr. MCDERMOTT. Are you talking about 2 to 3 years as an aver-
age, or are you talking, the longest anybody lasted at it?

Ms. BANE. I think 1t was probably an average. It varied from
State to State. It depended on whether there were any alternative
employment opportunities as well.

Mr. McCDERMOTT. My experience is that that is true. I think it
needs to be emphasized that paperwork, it is easy to rail against
paperwork, but when cases are turning over rapidly, from case-
worker to caseworker to caseworker every 2 or 3 years, if there is
not an adequately done record, there is no way anybody can deal
with these.

I, in my professional life, dealt with these cases in court and re-
viewed records of kids who had been in foster care for 10 years,
And it was very often almost impossible to put together what had
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actually happened to that kid because people had not recorded
what the reasons were why he left one foster placement to go to
another foster placement, how he failed, where he succeeded, and
all those kinds of issues that are absolutely critical to making any
kind of sensible judgment for a kid.

And I think that people need to understand, the paperwork isn’t
just something you say to people, well, sit over there and write a
bunch of stuff down. It really is for the next person who is coming
in in a couple of years, who has no idea where this kid came from
and is usually handed it in a critical situation when the child’s sit-
uation has aI{ fallen to pieces. It comes back up on somebody’s desk
and they go to the file and it is 3 or 4 inches thick, and there is
still stuff left out. I think that it is really important to say that.

I appreciate your testimony. Thank you. We will talk to you some
more.

Chairman JOHNSON. Thank you, Mr. McDermott.

Mr. Portman.

Mr. PORTMAN. Thank you, Madam Chairwoman. I thank you for
your testimony. This has been a very interesting discussion, wide
ranging. I appreciate Mr. Levin’s candid and forthright assessment
of the Federalism issues here. I think that is exactly what is at
stake, and I would like to pursue that a little further, and just
make a couple of comments.

One, I think it needs to be underlined that part of what we are
discussing as a Congress this year is the reality that being $4.7
trillion in debt and having a general consensus that we need to re-
duce our spending, I think on both sides of the aisle, and specifi-
cally facing a likely balanced budget amendment within 7 years,
that there will naturally be cuts in all programs, all services on the
Federal level, if we are to achieve those very significant cuts, and
that the block grant program is in part a response to that.

We have been hearing from members of State legislatures, as Mr.
McDermott was and many others on this panel, from Governors
and so on, that they would prefer the block grant approach. Part
of the reason they are saying that is, they want to keep current
services and it is the Federal requirements and the paperwork and
so on which takes an increasingly large part of the—of the dollar
that they are able to provide for services. And what we are saying
here in Congress and what they are saying to us is that there may
be a better way to do this, a way to have current services main-
tained with the Federal budget imperative, which is to cut our
spending here, and one way to do that might be to increase flexibil-
ity through block grants.

So that has a larger context that I think maybe hasn’t been dis-
cussed adequately this morning.

I think Mr. Levin is right on target that this is really a much
larger issue than just child welfare or just AFDC, and it goes to
the role of the States and Federal Government. And maybe at some
point we do have a shift back, in a sense reversing the trend of the
last century of increasing Federal responsibility, back to more
State responsibility.

In that context, I would ask you, we have learned about what
you did between 1980 and 1985, but how long have you been in-
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volved in child welfare programs in one way or another, either as
an academic or as a person involved directly with programs?

Ms. BaNE. Oh, longer than I am willing to admit. I don’t know,
15 years, 20 years.

Mr. PORTMAN. In those 15 years, you have then seen how the
States handle child welfare caseload, foster children, adoptions,
and so on; you have seen how the Federal Government has reacted;
you followed the developments Mr. McDermott pointed out where
we have gone to block grants and back from block grants.

Would you say, in your judgment, that the States are doing a
better or a worse job in that decade or two, in terms of providing
child welfare services?

Ms. BaANE. I am not sure I can speak for all the States. I mean,
my perception certainly is that New York is doing a better job now
than it was 10 or 15 years ago in providing child welfare services.
And it also appears as though the 1980 legislation was a prod, if
you will, to the States to make some improvements in their child
welfare system; and most especially, to focus more on achieving
permanent outcomes for children. That was really the focus of the
legislation and the issue that was very much before people.

And I think that we have seen since that time in virtually all the
States an improvement in the system so that the States are indeed
keeping track of the children in their system, that they are in fact
doing some planning aimed at permanence and really trying to
achieve that.

Mr. PORTMAN. Is it your view that if we were to change the re-
quirements at the Federal level, vis-a-vis New York State, as an
example which you referred to, that New York State would shift
back to less permanent solutions? In other words, is it necessary
to have the Federal gun, so to speak, at the head of the States, in
order to keep them on what you and I think most child welfare ex-
perts would agree is a proper course?

Ms. BANE. I think it is very hard to make a prediction about
that. My sense is that some States would and some States
wouldn’t, and that in many States—and I think it would be fair to
say that this was true in New York at some points in its history,
too—that the fact that there are Federal guidelines and that there
is Federal money was an incentive for the State to keep moving in
the right direction.

I think it is also fair to say, though, that there are many other
States where it appears that it really was the existence of the Fed-
eral legislation and it really was the existence of the Federal push
that led to some improvements in the system.

Mr. PorTMAN. Earlier you mentioned that we don’t have all the
answers here in Washington, and I think, given your oral state-
ment, you have a proper attitude with regard to flexibility, that the
States are imporiant laboratories of experimentation and that
maybe there is a certain advantage to giving States that flexibility
beyond all the budget issues we discussed, which is to say that
they have got some pilot programs and some ideas that we haven’t
thought of.

WO;ﬂdn’t you see that as an advantage to a block grant type pro-
gram?
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Ms. BANE. Oh, absolutely, it seems to me that State flexibility
and State creativity are very important; and States have most of
the responsibility for the child welfare program even now. I think
that we can assess how we deal with the States, I think we can
assess our accountability mechanisms. I think that we need to
make some dramatic improvements there because our accountabil-
ity mechanisms need to be oriented to results and they need to be
oriented toward genuinely improving performance. There is no
question about that.

And as I say, I think the ability of the States to try some things
out is really very important. I guess we are all trying to struggle
with this question of the proper balance between State flexibility
and national leadership. That is the crux of the question that we
are going to be going back and forth on as we have this conversa-
tion.

Mr. PorTMAN. If I could close, Madam Chairwoman, with one
specific question along those lines—and I realize that there are lots
of different specific proposals we are going to be hearing about over
the next several months, but one in particular would be the sepa-
rate program for abandoned infants for adoption opportunities.

Does that make sense, to have a separate program for that, or
wouldn’t it make more sense to block grant that program and give
it to the States specifically to give them the flexibility you are talk-
ing about?

Ms. BANE. Those are two programs for adoption opportunities
and abandoned infants. I think the discretionary grants that have
been given under that program have allowed some very interesting
things to go on that we have learned from. I think that they have
done some good services. I think that may be one you want to look
at. :

Mr. PorRTMAN. Thank you, Madam Chairwoman.

Chairman JOHNSON. Thank you, Mr. Portman.

And thank you very much, Secretary Bane, for your comments.

The Ways and Means Committee has always operated through
legislation that has been introduced, reviewed at hearings, and
then the chairman submits a mark that reflects not only the legis-
lation that has been introduced and the concerns that it has raised
but the input of the hearings. We are not, we never have and we
don’t intend to legislate by press release. We are proceeding as we
alwalys have through the submission of substantive, thoughtful pro-
posals.

Fundamentally, the proposals that we are considering are going
in exactly the same direction that your department is considering
going; that is, toward reevaluating and rebalancing the relation-
ship between Federal direction and State authority, assuring that
together we carry out our responsibilities to the children of Amer-
ica.

There is, however, a sense of urgency; there is no question about
that. Whether you vote for the balanced budget amendment or
whether you don’t vote for the balanced budget amendment, no na-
tion can continue to spend more than it collects decade after dec-
ade. So we are now going to take our responsibility seriously, to
bring these things back into line. We have given ourselves a time-
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frame of 7 years, which is better than our normal 5-year view in
this place.

And so there is a sense of urgency, and we are going to need your
help and your sharp focus on the issue of, what programs can be
appropriately brought together? How can they be governed in a
way from Washington that we assure that children’s interests will
be addressed? How can we move the issue of accountability away
from reports and toward the kind of data that we see not only in
the private business sector but in the private human service sector
doing a far better job of dealing with the issue of accountability
and effectiveness than our old way of many, many levels of bureau-
cratic entanglement that in the end diverts us from the real issue?

So we share the goals that are really important to America’s chil-
dren. And I hope that you will work closely with us as we prepare
materials for the committee, that then eventually we'll have con-
crete hearings on a concrete proposal. But the purpose of this Over-
sight hearing is to try to draw, as Oversight ought, from our expe-
rience, to try to chart a more enlightened path into the future. And
I look forward to working with you as we try to chart that path.

And I appreciate the indulgence of the committee in allowing the
Secretary to answer fully the members’ questions. And I thank you
very much.

Mr. MaTsUL Will the gentlelady yield?

Chairman JOHNSON. I will be happy to.

Mr. MATSUIL Are you saying that HHS has been in discussions
with the Governors and with the appropriate Republican chairs on
this issue?

Chairman JOHNSON. No, no, I am not saying that.

Mr. Matsul. Well, how do we propose that they get input? Be-
cause you were suggesting that suggestions and input be part of
this process. I am wondering how we are going to be able to pro-
vide that.

Chairman JOHNSON. I have raised the specific issue in my con-
cluding comments about what is going to be the governance lan-
guage of any children’s services block grant, what would be the ac-
countability mechanism; and I raised that through my questions,
and I open that to the Secretary and the administration for their
full input on those issues.

Mr. MATSUL And I understand that, and that is great, and it is
in the hearing record. But then how does that get into the discus-
sions between Governor Engler, Governor Thompson and those who
are negotiating on behalf of your side? Because that is where I
think the issue is. And frankly, we don’t know yet whether the
Contract With America or the block grant proposal that we have
been reading about in the newspaper or one of a number of others
is going to be on the table.

And as I think Mr. McDermott mentioned, we are going to be
marking this up, I would presume, in another 2 or 3 weeks, both
in the subcommittee and the full committee. And I mean, I have
to say that I a{) reciated Assistant Secretary Bane'’s testimony, but
she really cou £1’t respond to a specific proposal. And then when
we raised a specific proposal on that side of the aisle, we hear that
it is irrelevant, that the chart is irrelevant because that is not what
the Republican proposal is.
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Chairman JOHNSON. She could respond with a specific proposal
that is the subject of this hearing, and that is the 427 reviews.
That is the subject of this hearing, and that is what people are
here to respond to, and that is what I would expect to get them
to respond to.

Mr. Matsul If that is what we were supposed to do, that is fine,
but then you raised

Chairman JOHNSON. That is the topic of the hearing.

Mr. MATsUL You raised the issue of the block grants, though. So
at least in your opening statement, we were told block grants were
going to be an integral part of this discussion.

Chairman JOHNSON. There is already a proposal on the table out
there, that has been introduced, that has a lot of block granting in
it; and that is being heard, as we speak, by the Human Resources
Subcommittee. We are looking at a special aspect of that. It is my
hope that, through this hearing, we will have very concrete, clear
input into the form that the chairman’s mark will take.

Now, I have certainly spent many years trying to influence chair-
man’s marks before they came out and trying to influence them
after they came out. And you know as well as I know that no mat-
ter who is in charge, there are legislative initiatives submitted,
there is a hearing process, and we all try to influence the chair-
man’s mark.

Mr. MATsUL I know. Let me say you will have much more influ-
ence than I will have.

Chairman JOHNSON. I hope that through good oversight work
that we as the Oversight Subcommittee will be able to work with
the administration in an honest enough and effective enough way
that we will have some significant input into that. It will certainly
enable us at full committee, and on both sides of the aisle, to do
that work.

Mr. MaTsul. Madam Chairman, I think this hearing is great and
I really commend you for holding it; and I think it is necessary.
The only issue I raise is the fact that I hope that—and it is not
your decision, I know, or partly your decision, but I hope that we
get to see what the final proposal will be soon, so we can give the
administration, us and everyone else, an opportunity to react. Be-
cause at this time we really don’t know and we would like to find
out.

Because we are talking about revolutionary changes.

Chairman JOHNSON. I hope that you will get to see them more
in greater advance than we used to get to see the chairman’s
marks, either subcommittee or full committee. And we have shown
in a number of ways, both by assuring minority input into the set-
ting of this agenda, as has taken place on some other subcommit-
tees, that we are going to try to proceed in a little different fashion
than we have in the past.

But I certainly can make no guarantees about what will happen
in the future, because we are in a terribly constrained timeframe,
because we have combined not only some reform initiatives, but we
have combined that reform initiative agenda with, now, also the
balanced budget agenda, which creates a slightly different situation
than we had anticipated when the Contract was written.
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So here we are. It is work we must do. I hope we will do it to-
gether, both with your department and in a bipartisan way. There
will be limits to that bipartisanness, and of course I understand
a'rll)(li accept that, but we will keep you as well informed as we pos-
sibly can.

Thank you, Madam Secretary.

The next panel would come forward, please. And now, this panel,
we will enforce the 5-minute rule on the speakers and also on the
committee members, so that we will get through both panels in a
fairly timely fashion.

I do very much appreciate your input. I know from the staff's re-
ports that they have talked with you extensively, and we are going
to hear some excellent input on both the benefits and possibilities
of greater flexibility and also the difficulties and shoals in those
waters.

We will start, please, with Patricia Balasco-Barr, director of the
Division of Youth and Family Services, the Department of Human
Services, from the State of New dJersey. Welcome, Ms. Balasco-
Barr.

STATEMENT OF PATRICIA BALASCO-BARR, DIRECTOR,
DIVISION OF YOUTH AND FAMILY SERVICES, NEW JERSEY
DEPARTMENT OF HUMAN SERVICES

Ms. BaLasco-BARR. Good morning. I am Pat Balasco-Barr, direc-
tor of the New Jersey Division of Youth and Family Services, an
agency within the Department of Human Services in New Jersey.

I am here on behal% of Human Services Commissioner William
Waldman, who is with Governor Christine Todd Whitman this
morning, because today is our State budget message.

Chairman Johnson and members of the Committee on Ways and
Means, Subcommittee on Oversight, I want to thank you for the op-
portunity to provide testimony today regarding the current struc-
ture of funding available through title IV-B and IV-E of the foster
care and adoption assistance.

The Division of Youth and Family Services in New Jersey, com-
monly called DYFS, is the single organizational unit responsible for
IV-B and IV-E; and we take very seriously the mandate of Public
Law 96-272 to make reasonable efforts to prevent out-of-home
placement. Our child protective and child welfare practices have
emphasized meeting the needs of children and their families in
their own homes, and when that is not possible, in the most home-
like setting and in the place closest to the youngster’s home com-
munity.

DYFS operates 40 field offices, which serve a caseload of almost
50,000 children and their families on any given day. New Jersey
is very proud of the fact that the overwhelming majority of these
children, more than 83 percent, reside in their own homes. Only
7,900 children are served in out-of-home settings. The majority of
these children, some 5,900, are in foster family care. The remaining
children are in group home facilities, residential facilities, or small,
community-based group homes. Sixty percent of the children in
terms of eligibility for Federal funding—approximately 60 percent
of the total child placement population in our State are eligible
under IV-E,
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New dJersey’s use of out-of-home placement has not only re-
mained stable over the past decade, it actually declined some 8 per-
cent between 1989 and 1994. Over the same period of time, the re-
liance on out-of-home placement has risen dramatically in most
other States.

New Jersey participated in the pilot program of the existing sec-
tion 427 monitoring system in 1981, the initial section 427 compli-
ance review in 1982, and three subsequent triennial reviews. I am
pleased to say we passed each of those program reviews. Neverthe-
less, our experience has been that the task of documenting continu-
ing compliance with the section 427 protections, much more than
simply conducting our practice in the way that satisfies these
norms, has been cumbersome and time-consuming for casework
staff.

Specifically, we believe that the Federal approach to measuring
compliance with the principles of Public Law 96-272, has inadvert-
ently evolved to the point that it emphasizes the letter rather than
the spirit of the law. In general, section 427 reviews have been
more concerned with the tracking of precisely worded statements
or process, rather than evidence of the actions themselves. Al-
though New Jersey has passed these compliance reviews, we have
come to conclude that this orientation has distorted the original in-
tent of the law.

New Jersey has a case review system specifically designed to
meet the requirements of section 427. In fact, New Jersey enacted
a child placement review act in 1978, 2 years before section 427 re-
quirements were imposed. The State law essentially requires par-
ents, caseworkers, children, foster parents, guardians ad libitum to
participate in the review process. The 427 review is duplicated by
the child placement review committee, which works out of the judi-
ciary part of government in New Jersey. We also then have the ju-
dicial review, when a child is under the supervision of the court.

So, in essence, there are three kinds of reviews that are monitor-
ing New Jersey’s compliance with Public Law 96-272: Compliance
with the requirements of IV-E and IV-B eligibility, and the move-
ment of children toward permanency.

One of the things that came to our attention in preparing for this
hearing was so many of our children in New Jersey return home
prior to the requirement of a section 427 review. And we take great
pride in the fact that that family preservation initiative is working
much, much better than our 427 review would ever tell anybody.

The budget resources required for 427 review is about $2.5 mil-
lion. The workload management studies that a minimum of 14 per-
cent of a caseworker’s direct service time is expended for children
in out-of-home placement is spent in documentation of 427 require-
ments. In addition, compliance with these standards involves the
time of supervisory, management and support staff to fully inte-
grate these section 427 driven actions.

DYFS has a corps of 14 regionally based third-party section 427
reviewers who convene and conduct the placement reviews. We
have no doubt that reviews have benefited children in out-of-home
placement, but we think that the system—does that mean I stop?

Chairman JOHNSON. Well, you are close to the end because you
are summarizing now.
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Ms. BALASCO-BARR. The purpose of the law is being met in New
Jersey, and the purpose of the law toward good child welfare prac-
tice is being met. But when you look at the quality and the num-
bers of reviews that we are doing in New Jersey, you begin to won-
der, how many times does it take you to figure out whether you are
on a good case practice basis with each child? Would there be defi-
ciency—would there be efficiencies if we block granted child welfare
programs; and would foster children be better served if we plowed
overhead into additional resources?

I think there is a misconception when we talk about administra-
tive costs, that you think of whole lots of folks that look like me
sitting around and that is how the salary is paid. But administra-
tive costs has to do with cars, has to do with desks and computers
and training for staff. It has to do with the other things that su{)-
port a caseworker’s ability to do the work, what we call “good child
welfare practice.”

1 appreciate the opportunity to present the testimony to you
today 8.1:1(1 I am availagle for questions after the rest of our panel-
ists talk.

Chairman JOHNSON. Thank you very much, Ms. Barr.

[The prepared statement follows:]
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TESTIMONY OF
DIRECTOR PATRICIA BALASCO-BARR
DIVISION OF YOUTH AND FAMILY SERVICES
NEW JERSEY DEPARTMENT OF HUMAN SERVICES
BEFORE THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON OVERSIGHT

JANUARY 23, 1995

Good morning. I am Pat Balasco-Bamr, Director of the New Jersey Division
of Youth and Family Services, the child protective and child welfare service
agency within the Department of Human Services. I am here today on
behalf Human Services Commissioner William Waldman who was not able
to appear before the Subcommitiee today. Commissioner Waldman is
joining New Jerscy Governor Christine Todd Whitman as she presents her
State Budget Message for fiscal year 1996.

Chairman Johnson and members of the Committee on Ways and Means
Subcommittee on Oversight, I want to thank you for the opportunity to
provide testimony today regarding the current swructure of funding
available through the Tide IV-B of the Social Security Act for Child Welfare
Services and Tide IV-E of the Act for Foster Care and Adoption Assistance.

The Division of Youth and Family Services, known in our State as DYFS, is
the State’s Titde IV-B and Tide IV-E single organizational unit. We, in New
Jersey, take seriously the mandate of P.L. 96-272 to make reasonable
efforts to prevent out-of-home placement. Qur child protective and child
welfare practices have emphasized mecting the needs of children and their
families in their own homes, or when that is not possible, in the most
home-like setting appropriate to the child's needs in or near the
youngster's home community.

A brief overview of the Division's operations and caseload statistics
illustrates thar this is not simply a statement of philosophy -- rather,-it is a
matter of practice. DYFS operates 40 ficld offices which serve a caseload of
almost 50,000 children and their families on any given day. New Jersey is
very proud of the fact that the overwhelming majority of these children --
more than 83 percent -- reside in their own homes. On any given day,
only 7,900 children are served in out-of-home settings. The majority of
these children, some 5,900, are in foster family care. The remaining 2,000
children are receiving treatment services in group care facilities, and 1o the
maximum extent possible, small scale, community based group homes are
used in lieu of large scale residential facilities. In terms of eligibility for
federal funding, approximately 60 percent of the total child placement
population in our State are eligible under Title IV-E.

New Jersey's use of out-of-home placement has not only remained stable
over the past decade, it actually declined some 8 percent between 1989
and 1994. Over this same period of time, the reliance on ocut-of-home
placement has risen dramatically in most other states.

New Jersey participated in the pilot-test of the existing Section 427
program monitoring system in 1981, the initial Section 427 compliance
review in 1982 and three subsequent triennial reviews. [ am pleased to
say that we passed each one of these program revicws. Nevertheless, our
experience has been that the task of documepting continving compliance
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with the Section 427 protections -- much more than simply conducting our
practice in a2 way that satisfies these norms -- has beer cumbersome and
time-consuming for case work staff. Specifically, we believe that the
federal approach to measuring compliance with the principles of P.L. 96-
272 bas inadvertently evolved to the point that it emphasizes the letter
rather than the spirit of the law. In general, Section 427 reviews have
beer more concerned with the tracking of precisely worded statements or
process, rather than evidence of the actions themselves. Although New
Jersey has passed these compliance reviews, we have come to conclude
that this orientation has distorted the original intent of the law.

I would like now to address the specific questions that I believe are of
concern to the Sub-Committee.

HOW DOES NEW JERSEY MEET THE SECTION 427 PROTECTIONS?

New Jersey has a case review system specifically designed to meet the
requirements of Section 427. In fact, New Jersey enacted the Child
Placement Review Act in 1978, two years before the Section 427
requirements were imposed. State law requires the early and periodic
review of children placed into out-of-home settings by the Division of
Youth and Family Services The system established by the law is a
combination of citizen review boards and a judicial review of the
circumstances of a child’s placement. including: reasons for placement,
current conditions of the placement, the appropriatencss and progress of
the plan for the child. Parents are invited to participate. Since the 12
month periodicity of the State Child Placement Review system was less
frequent than the six month. frequency subsequenily required by federal
law, the Division provided for alternating interim 6 month reviews by
conducting independent, third-party placement conferences -- known as
"administrative reviews" under Seciion 427. These conferences meet the
standards of the reviews required by Section 427 in that they are
conducted by staff not involved in the decision-making or service delivery
for the case, parents are invited to attend, formats for documenting and
guiding the review are completed by those Division staff attending which
record all the assurances required.

The driving purpose of the federal law mandating 2 review sysiem was
noble. The reviews were intended to assure -- through an independent
process of monitoring and problem-solving -- that in cach case reasonable
efforts have been made to prevent placement, that the placement is
appropriate, and that reasonable efforts are being made to ensure progress
in reuniting the child with his family or in moving towards an alternative
permanent living arrangement. What we have found, however, is that an
inordinate amount of effort is needed not to ensure compliance with the
Section 427 protections but, rather, to ensure that documentation of each
of the Section 427 protections is available in a formula statement that
precisely mirrors the provision 1o which it applies. For example, we have
found over the course of these triennial reviews that the requirement that
cfforts be made to place children in close proximity to their homes had to
be demonstrated through a discussion of alternative placement sites --
rather than simple evidence that the foster home selected was within the
same community. In other words, actual proximity appeared to matter
less than a statement in a particular form discussing the efforts to identify
other possible placements that did not meet the proximity protection. In
some cases, these statements were required even though it was manifestly
clear that the State had met the proximity requirement.
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WHAT KIND OF BUDGET RESOURCES HAVE BEEN ABSORBED TO COMPLY
WITH THE SECTION 427 PROTECTIONS

To meet the principles embodied in the law, New Jersey has made a
considerable investment of resources from not only the Division of Youth
and Family Services, but also from the judiciary. First, the Division's front-
line field staff must conduct their practice in a way that satisfies the
federal requirement to make reasonable cfforts to prevent placement and
that easures case plans for children and families address the relevant
Section 427 protections. In addition, field staff must participate in the
third party review of placement every six months, alternating as an in-
house placement conference or a review before a citizen-based Child
Placement Review Board. We estimate from- workload management
studies that a minimum of 14 percent of a case worker's direct service
ume expended for children in out-of-home cases is spent in the
documentation of the Section 427 requirements, including writing the case
plan and participating in the formal third-party reviews. In addition,
compliance with these standards involves the time of supervisory,
management and support staff to fully iniegrate these Section 427-driven
actions into the agency's practice and record-keeping.

DYFS also maintins a corps of 14 regionally-based third-party “Section
427" reviewers who convene and conduct placement conferences that are
atiended by the parents, the supervising case worker, his or her
supervisor, the foster parents, and the child, if appropriate. The salary and
support costs for these 14 reviewers is approximately $1 million.

In addition, the State's network of Child Placement Review Boards, which
serve as arms of the Family Division of the New Jersey Superior Court,
operate in all 21 counties. Although staffed by volunteers, the cost to the
State Judiciary to support local board operations -- as well as the cost of
bench time needed to review and make a judicial determination of each
board recommendation -- is considerable.

Clearly, these expenditures exceed the approximately $2.7 million in Title
IV-B incentive payments that New Jersey reccives in return for complying
with the Section 427 requirements. But, the question of whether these
efforts are worthwhile is more complex than whether they are simply cost
ncutral. We belicve that the basic intent of the Section 427 protections is
sound. New Jersey would pursue them even if they were not mandated by
federal law. However, we also belicve that the monitoring of Secton 427
compliance has progressed well beyond encouraging affirmative outcomes
for children in placement. Rather, it has become an end in itself -- instead
of focusing on the positive outcomes that we, as child welfare practitioners,
owe 10 the children in our care.

HAVE THE REVIEWS BENEFITED CHILDREN IN FOSTER CARE?

We have no doubt that reviews have benefited children in out-of-home
placement, but we also think that the system as it has developed fails to
implement the intent of the law. The prevention of placement -- te allow
children to continue living in their own homes -- js the purpose of the law.
However, the focas of Section 427 compliance reviews has become the
microscopic inspection of statements about the procedures that occurred
after a child entered placement -- rather than a common sense
examinaton of the outcomes actually achieved. Although a review of the
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circumstances of a child's placement is essential if we are to ensure
movement toward permanency, the focus of these reviews should be
redirected toward pre-placement cvents (i.e.. prevention of placement) as
well as concrete indicators of case progress or movement.

To illustrate this view, we only need to point out that gains on behalf of
children in placement -- whether measured by the rate of placement
utilization, time in placement, or qualitative measures of placement
appropriateness -- have continued in New Jersey well past the point that
one would expect through Section 427 protections alone. We believe that
our investments in family prescrvation and family supportive services
have yielded substantial additional benefits, far beyond those of the
Section 427 protections alone, for the children in our care. Ironmically,
under the existing 427 monitoring mechanism, a state such as New Jersey
that is highly successful at preventing placements and moving children
home faster -- concrete outcomes for children -- could nevertheless fail a
Section 427 program audit on procedural grounds. In fact, the case
sampling methodology employed by the Administration for Children and
Families in conducting compliance audits systematically exclude any
placement that is of six months duration or less -- ignoring significant
numbers of children who have been quickly and successfully rcunited with
their families.

WOULD THERE BE EFFICIENCIES IF WE BLOCK GRANTED CHILD WELFARE
PROGRAMS AND WOULD FOSTER CHILDREN BE BETTER SERVED IF WE
PLOWED OVERHEAD INTO ADDITIONAL RESOURCES?

New Jersey initially developed and has since enhanced, an
extensive/complex procedural infrastructure o comply with the essential
protections currently required under Section 427. The principles of
comprehensive case planning, aggressive service delivery, periodic
independent reviews and judicial determinations of the continning need
for placement are fundamental elements of good casework practice.
Therefore, if child welfare programs were block granted, we would most
likely choose to maintain all or most of the current requirements.
Maintaining even the basics of the current system would not allow for
much direct casework overhead to be freed to reinvest into additional
resources.

There could be significant savings, however, to the extent that statcs were
no longer required to conduct continuing periodic reviews of certain
categories of cases -- such as permanent placements with relatives or long-
term foster care -- that had, in effect, achieved permanent outcomes.
Nevertheless, states should have the opportunity to include the principles
of the law into their practice and monitor their implementation in a more
flexible way. ‘The states should also be encouraged to pursue the state of
the art improvements in child welfare service philosophy and practice as
they evolye and not be tied to the limits of what was once the best
thinking to meet the nceds of the time.

Towards that end, we would welcome the flexibility 1o reinvent the Section
427-type protections that would come with a block granting of Title IV-B.
We believe, however, that the potential for achieving economies under a
block grant while maintaining the current level of child welfare services
would be minimal at best.
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With respect to the block granting of Tite IV-E, we believe that a
fundamental issuye bas to deal with the widely divergent levels of claims
being made by the various states at the present time. Any block grant
conversion that limited each state to its current level of Tide IV-E claiming
would be unfair. As ap alternative, we would suggest that a funding
formula be used which would base each state's share of national funding
appropriation on some statistical measure or demographic proxy of each
state's actual nced. Of course, this approach would also need to reflect an
adequate total appropriation for this purpose. Finally, in keeping with my
next point, we also belicve that some additional incentive payments should
be considered for states that exceed certain normative levels of outcome
for children at risk of or in foster care.

WHAT MINIMAL FEDERAL REQUIREMENTS WOULD NEED TO BE RETAINED?

It is appropriate for the federal government to provide the states with
guidance, in the form of general requirements, for the expenditure of the
child welfare dollars that it provides. More specifically, we do not take
issue with the basic requirements of Section 427 for placement prevention,
for the selection of the placement that is most appropriate to the child's
needs (including close proximity 1o the child's family and community,
when proximity is relevant), for prompt initial review and subsequent
periodic reviews of the placement, for judicial oversight, and for efforts to
achieve permanency. We have no quarrel with the intent of Section 427 at
all. We would, however, like to sec the federal government adopt a far
more flexible and common sense approach to the determination of
compliance, and most importantly, one that emphasizes actual
circumstances, events, and outcomes rather than process statements and
descriptions.

In a practical way, this would amount to requiring a state o0 show
evidence that the basic Section 427 protections are in place -- through the
current "administrative review" that each state must first pass before it
proceeds to a casc record based ficld review of compliance. Overall
compliance should then be based upon the state's documecntation of
positive outcomes in terms of placement prevention, length of stay in
placement and other measures of movement towards permanency. We
belicve, after 14 years of experience with the provisions of P.L. 96-272,
that simply having the Section 427 procedural safeguards in place in no
longer ecnough. States should be held accountable for success in preventing
placements, reunifying families and moving children quickly towards
permanency. With the impending requirements of the nationwide
Adoptior and Foster Care and Analysis Reporting System (AFCARS), the
states will be in a position to report outcome/case flow data that can be
used towards this end.

In closing, Madam Chairwoman, I would like ro thank the Sub-Committee
for allowing me the opportunity to discuss New Jersey's experience with
the current Section 427 requirements as well as our view of the potential
impact of block granting the Title IV-B and Title IV-E programs. We, at
the New Jersey Division of Youth and Family Services, join with you in
secking to strengthen our ability to prevent placement, preserve families
and to quickly achieve permanent outcomes for children in foster care.
Thank you.



52

Chairman JOHNSON. Mr. Horn, it is a pleasure to welcome you
back to the committee.

STATEMENT OF WADE F. HORN, PH.D., DIRECTOR, NATIONAL
FATHERHOOD INITIATIVE, AND FORMER COMMISSIONER,
ADMINISTRATION FOR CHILDREN, YOUTH AND FAMILIES,
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

Mr. HorN. Thank you. It is a pleasure to be back after a 2-year
hiatus from appearing before this committee.

My name is Wade Horn, and I am the director of the National
Fatherhood Initiative, an organization whose mission is to restore
responsible fatherhood in America. I also am the former U.S. Com-
missioner for the Administration for Children, Youth and Families
in the Department of Health and Human Services, and served as
a presidential appointee on the National Commission for Children.
I have submitted a more lengthy statement for the record, and I
would just like to summarize my major points.

Child welfare today is not just in crisis, it is at a crossroad. We
have to determine whether we want to continue on down the road
we are on, toward more micromanagement and regulation of the
child welfare system, or whether we want to change directions and
provide States and local agencies with greater flexibility to do the
job that they want to do. I am here to testify that I think we need
to change direction.

There are two major problems with the child welfare system
today. The first is that there are far too many funding streams,
and they are far too categorical in nature. By my count, there are
at least 17 different funding authorities within the Children’s Bu-
reau. There are an additional four within the National Center for
Child Abuse and Neglect. There are several others scattered
throughout the Admimistration for Children and Families. There
are three in the Department of Justice. And I have just learned
yesterday that there is one under the jurisdiction of the Banking
Committee, a $76 million family unification program that quite
frankly I didn’t know existed.

Why is it that States should have to negotiate this labyrinth of
Federal programs in order to set up one single, comprehensive,
seamless system of services to take care of the needs of children?
T}w current system is, quite frankly, lunacy. It doesn’t make a lot
of sense.

The second problem is that I don’t think we can find anybody
that says that section 427 reviews are doing what they were ex-
pected to do or intended to do. Despite wonderful intentions, what
we have is a system where you can pass a section 427 review, and
yet be brought to court an({ found wanting in terms of protecting
the welfare of children. I think there are two reasons for this.

First of all, the protections as mandated within the law, are in
some cases far too ambiguous and difficult to define so States have
to kind of guess at what it is the Feds mean and how it is they
are to document that, in fact, a particular protection was met.

Second, as a former homemaker myser in the Department of
Child and Family Services in the State of Illinois, way back in
1977, I know that it is far easier to have an understanding about
whether a particular case is in fact going well if you are part of
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that community. It is simply too difficult for a Federal bureaucrat,
either here in Washington or in a regional office, to travel 200 or
300 miles, sometimes many thousands of miles, to get an under-
standing about what is going on with a particular child by reading
the case record.

How can you tell whether a particular service was appropriate if
you don’t know the full range of services that are available in that
community? It just doesn’t make sense to ask the Federal Govern-
ment, with its limited administrative resources, to take on that
kind of responsibility and oversight.

I have two major recommendations for the subcommittee.

The first is to reduce the categorical nature and number of fund-
ing streams in child welfare. I recommend that you collapse all of
the spending within the Children’s Bureau that is dedicated toward
child welfare, except for foster care maintenance payments and
adoption assistance maintenance payments, along with the four
programs in the National Center for Child Abuse and Neglect
those child welfare programs within the Justice Department and
the one child welfare program under the jurisdiction of the Bank-
ing Committee, into one large block grant to allow States to imple-
g)ent a comprehensive, seamless system of services to protect chil-

ren,

My second recommendation is that we devolve responsibility for
oversight at the case level to the States. It seems to me there are
some possibilities already being explored by the States to do pre-
cisely this. One particularly promising approach is the use of so-
called citizen review boards.

There is a recent study of the use of citizen review boards in
Douglas County, Kans., that found that their use resulted in sig-
nificant reductions in judicial and administrative delays, speedier
implementation of permanency plans, and most importantly, a sig-
nificant reduction in time spent in out-of-home placement.

An oversight system that is much more tied to the local commu-
nity will have a better understanding of the resources and needs
of that community, and can therefore respond in a much more ag-
gressive fashion to ensure that children are protected, than you can
if you come from Washington, D.C., for a 1- or 2-week visit.

I am not suggesting that the Federal Government has no role to
play in child welfare. In fact, I do believe that the child welfare
amendments of 1980 were instrumental in helping to improve the
child welfare system. The problem is that since that time we have
gone down the road toward a much more fragmented and much
more overregulated system. What we need to do is reverse course
and get out of the business of micromanaging States—
micromanaging not only their practice but their budgets—and the
best way to do that is through a block grant approach.

[The prepared statement follows:]
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Statement by Wade F. Hom, Ph.D.
January 23, 1995

My name is Wade F. Horn, Ph.D. I am the Director of the National Fatherhood Initiative,
an organization whose mission is to restore responsible fatherhood as a national priority.
Formerly, I served as Commissioner for Children, Youth and Families within the U.S.
Department of Health and Human Services, and was a presidential appointee to the National
Commission on Children.

The child welfare system is in crisis. Data reported through the Voluntary Cooperative
Information System (VCIS) indicate that more than 445,000 children age 0-18 were in foster
care at the end of FY 1993, a 65% increase since 1983. The cost of foster care and adoption
assistance under Title IV-E of the Social Security Act now exceeds $3 billion, nearly ten
times the amount expended in FY 1981. We are spending more and more money on child
welfare, and getting less and less in return. Indeed, despite ever increasing money spent on
child welfare, statistics from the National Center for Child Abuse and Neglect indicate that in
1991 there were a total of 992,600 substantiated cases of abuse or neglect, an all time high.

Today is not the first time that a crisis in the child welfare system has made reform
necessary. In the 1970’s, the system was overburdened with an estimated 500,000 children
in foster care. At that time, few states had adequate systems in place for ensuring quick
resolution of foster care episodes, through either reunification or placement for adoption.
Some states and local agencies could not even readily determine the location of a child once
that child was placed in foster care. The result was hundreds of thousands of children in
"foster care drift," bouncing from one foster care home to another with no agreed upon long
term plan or strategy for resolving the concerns facing children in out-of-home care.

This dire situation changed dramatically with the implementation of the Child Welfare
Amendments of 1980 (PL 96-272). This law required states to implement a number of
reforms, including a requirement to conduct an inventory of all children in foster care, the
implementation of a statewide tracking and information system, and the development of a
case review system with an emphasis on permanency placement. The Adoption Assistance
and Child Welfare Act of 1980 also created title IV-E, thereby linking child welfare services
available through title IV-B with the AFDC foster care program.

States were required by PL 96-272 to self-certify that certain administrative reforms had
taken place, and then submit to periodic reviews by the federal government to ensure that
these reforms, as well as additional protections specified in the law, were in place for
children in out-of-home care. The incentive for states to comply with the law was the
inclusion of additional Title [V-B payments if these reforms were implemented and operating
to the satisfaction of the Secretary of the U.S. Department of Health and Human Services.
The provision in PL 96-272 for on-going system oversight came to be known as Section 427
reviews.

The short-term results of the reforms embodied in PL 96-272 were impressive. The length
of time children spent in foster care was sharply reduced and the total number of children in
out-of-home care plummeted from over 500,000 in 1977 to approximately 270,000 in 1983.
Since that time, however, the number of children in foster care has been increasing, and
spending on child welfare has exploded. What happened?

During the 1980’s, two crises greatly challenged the capacity of the child welfare system to
protect children. First, beginning in the mid-1980’s, the crack cocaine epidemic dramatically
changed the type of client being served by the child welfare system. Whereas the typical
foster care placement in the 1970’s and early 1980's involved neglect or highly episodic, and
stress related, abuse, the new crack cocaine cases frequently involved much more severe and
chronic abuse resulting in longer and repeat stays in foster care. Second, the 1980’s saw an
acceleration of the trend toward fatherless households. Given evidence that abuse is up to
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forty times more likely to occur when the biological father is not living in the home', the
trend toward increasing father absence greatly increased the number of children interacting
with the child welfare system.

The federal government should have been in the forefront encouraging states to respond
innovatively to these new challenges. Instead, the rigidity of PL 96-272 necessitated that
states spend valuable resources and time trying to negotiate cumbersome rules and
regulations in order to maximize federal reimbursement under the Title IV-E administrative
costs program, and to submit to burdensome paper reviews required under Section 427. In
addition, federal attempts to reform the system have mostly gone in the wrong direction.
Instead of increasing flexibility and encouraging experimentation, recent reforms have
actually increased the rigidity and categorical nature of federal funding streams.

A case in point is the relatively recent passage of legislation to provide funds for family
preservation services. Although some advocates of family preservation services claim that
out-of-home placement is prevented for as many as 90% of children served, the few
experimental evaluations of family preservation services to date have not shown substantially
lower rates of placement in foster care 4-6 months after the termination of family
preservation services. In addition, according to Toshio Tatara of the American Public
Welfare Association, the dramatic increase in children in foster care placements is not due to
an increase in the rate at which children are entering foster care, but rather to a significant
decline in the rate at which children are exiting foster care’. Despite the absence of
empirical evidence attesting to its effectiveness, advocates for family preservation services
were successful in persuading Congress to legislate a new funding stream which can be
utilized only for family preservation and support services. Consequently, whether or not
such services are effective or best meet the needs of a particular community, states are now
required to use a substantial portion of federal funds to provide family preservation services.

In addition to the inflexibility and categorical nature of federal funding streams, the
legislatively imposed requirements of Section 427 may have also been a hinderance to reform
for at least two reasons.

First, the protections mandated in PL 96-272 are highly subjective and difficuilt to
operationalize. For example, one of the case plan requirements is that a child be placed "in
close proximity to the parents’ home." What does close proximity mean? Does it mean the
same thing in New York City as in Utah? What if it was not appropriate, in a particular
case, to place a child in close proximity to his or her parents. What should one do then?
Lacking clear definitions and unambiguous requirements, states are often forced to “"guess" at
the documentation required to pass a Section 427 reviews.

Second, many of the protections under Section 427 are highly dependent upon an intimate
understanding of the individual case. How would a bureaucrat from Washington, D.C., truly
be able to have an opinion as to the "appropriateness of services being provided” to a
particular family in rural Kansas or urban Hartford? A much more rational and defensible
system of oversight would be locally-based, for a local reviewer is in a far better position to
understand local conditions and circumstances than a one or two week visitor from
Washington, D.C., or from a regional office often hundreds of miles away. Lacking this
intimate knowledge of local conditions and circumstances, the Section 427 reviews have
become paper exercises, unable to address the complexities and nuances of the individual
case.

'Daly, M. and Wilson, M. (1985). Child Abuse and Other Risks of Not Living With Both
Parents, Ethology and Sociobiology, 6, 197-209.

*Tatara, T. U.S. Child Care Flow Data For FY 92 and Current Trends in the State Child
Substitute Care Populations, VCIS Research Notes, no. 9, August 1993.
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What is needed to improve the child welfare system is greater state flexibility, not more
specialized funding streams. The current system is simply too categorical, burdensome, and
prescriptive on State agencies, resulting in much time and resources being diverted to
satisfying federal paper requirements and away from serving the needs of children.

Specifically, I recommend that all child welfare discretionary and state formula grant
programs, including those currently housed within the National Center for Child Abuse and
Neglect, be combined with monies available under the Title JV-E Administrative Costs
program, into one large state formula block grant program. States and localities could then
use these funds to build a truly seamless system of comprehensive supports for families
without having to satisfy the idiosyncratic and sometimes conflicting requirements of dozens
of federal programs. The role of the Federal government would be to foster experimentation
in the delivery of innovative services, collect national data, and provide technical assistance
in evaluating the impact of innovative services.

I further recommend that oversight of the child welfare system -- excluding fiscal accounting
and oversight of Title IV-E maintenance payments -- be devolved to the States. This would
mean a transfer of responsibility from the federal government to the States, with appropriate
assurances that such oversight is independent of the child welfare agency administering the
program, for ensuring a well-functioning, comprehensive child welfare system.

One possibility for ensuring effective state and local oversight of the child welfare system is
to make greater use of citizen foster care review boards. According to the National
Association of Foster Care Reviewers, citizen review boards are generally created by state
statute, staffed by volunteers, and required to make case plan recommendations and maintain
ongoing oversight of case planning for children and families in the public child protection
system. Because the reviewer is a volunteer with no vested interest in the child welfare
system, he or she can instead concentrate on the welfare of children. A recent study in
Douglas County, Kansas, demonstrated that the use of citizen foster care reviewers resulted
in significant reductions in judicial and administrative delays, speedier implementation of
permanency plans, and, most dramatically, a significant reduction in time spent in out-of-
home placement’.

I am not suggesting that the federal government has no role to play in child welfare. Indeed,
it was largely due to federal efforts that major positive reforms were instituted in the early
1980’s. However, emboldened by initial success, the federal government apparently came to
believe that it was the site of @/l wisdom, and over the past decade has imposed ever
increasing and unnecessary burdens on state agencies.

It is time for the federal government to get out of the business of micromanaging state child
welfare budgets and services. The most effective way of accomplishing this is through the
use of state block grants. Then let us see whether children are better off living with the
decisions of local communities, or with those made by federal bureaucrats here in
Washington, D.C.

Thank you.

*Study by Mary Ann Jennings, MSW, and Thomas P. McDonald, Ph.D., of the University
of Kansas School of Social Welfare, as cited in The Review, volume 8, no. 2, summer 1994.
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Chairman JOHNSON. Thank you very much, Mr. Horn.
Mr. Digre. Sorry, Digre.

STATEMENT OF PETER DIGRE, DIRECTOR, LOS ANGELES
COUNTY DEPARTMENT OF CHILDREN AND FAMILY
SERVICES, LOS ANGELES, CALIF.

Mr. DIGRE. Chairperson Johnson, members of the committee,
thank you very much for the opportunity to be here today. My
name 1s Peter Digre, and I am the director of the Los Angeles
County Department of Children and Family Services, an agency
which during 1994 responded to more than 165,000 reports of
abuse and neglect. Today and every day, I am personally respon-
sible for the care and nurturance and protection of 58,000 children.

Virtually every day, in the media, we hear about children who
have been horribly abused. Usually this abuse is at the hands of
parents, sometimes it is at the hands of temporary caretakers.
Tragically, as we talked about earlier, there are times at which the
chilgl weffl'are system itself fails to live up to the minimum stand-
ards required to ensure the safety of children.

All of us agonize for these children, and overwhelmingly, the
American people cry out that the safety and nurturance of these
children must be the first priority for all of us.

I am deeply concerned that the combined potential of block
grants for both welfare reform and for child welfare will have a se-
verely negative impact on children in the child welfare system, for
example, if procedures are implemented either federally or at the
State level that remove large numbers of families from assistance
in the juvenile court statutes throughout the country.

The definition of neglect includes food, clothing, shelter and med-
ical care. Therefore, many of the children removed from assistance
would flood into the child welfare system due to the inability of
their parents to provide for the basic essentials of life. Our experi-
ence with the recession and the California 1992 AFDC cuts indi-
cates that the numbers would be at least in the thousands and con-
ceivably in the tens of thousands in Los Angeles County alone. In
short, I truly believe that the Nation’s foster care system may well
grow geometrically.

This chart that I have attached for you documents the very inti-
mate relationship between the economic well-being of families and
children entering the child welfare system. Proposals—and I was
very relieved to hear the Chairperson’s comment—which would
block grant child welfare entitlement programs would put the child
welfare situation in the state of being confronted with an open-
ended juvenile court mandate which could place countless numbers
of new children into foster care. And if there is only a capped block
grant to pay for their care, without hyperbole, we can conclude
there would of necessity be a drastic decline in the quality of the
care and the safety of the children in that system, as capped re-
sources provide less and less adequate care for growing numbers of
children.

Second, the issue of the safety of children also demands national
standards for child safety. Public Law 96-272 embodied many
years of collected wisdom regarding minimal standards. The 427
protections, to my mind, speak to very simple and very basic
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things: Having case plans and goals, having cases reviewed by
judges and case review boards periodically, and basic protections of
parents’ rights, like having your child placed close to home so you
can be reunified with them.

Most importantly, what these standards have done is created a
common vision and a common language which consistently focuses
attention on the important outcomes for children, such as safety
and all children’s needs for permanent homes. As such, I truly be-
lieve that the essence of these goals, that the spirit of these goals,
has extraordinary value.

I would like to ask the committee to enhance the 427 protections
by including requirements that are universally vital to maximize
the safety of children. Just a few examples: Children are injured
in care and with their own parents if they are not visited; clearly,
minimal standards of visitation should be included. Children can
be left with child molesters if there are no criminal checks or child
abuse background checks. Youth being removed from foster care
need training to enter adulthood, or else they become homeless and
they enter deprived.

I would like to suggest a number of ways in which flexibility
could also be achieved. No. 1, there are numerous small categorical
programs which could simply be rolled up and included in IV-B.

No. 2, 10 waivers is hardly enough authority to administer IV—-
B and IV-E. I think HHS should have the capacity to give at least
50, at least 1 for each State. .

No. 3, the concept of tax credits for adoption is very powerful and
very important and we support it wholeheartedly.

No. 4, the current rulemaking to consclidate State planning re-
quirements for children’s programs should be expanded to include
other arenas, such as substance abuse prevention and treatment
and housing that families in the child welfare system badly need.

In closing, please analyze all proposals for welfare block grants
from the perspective of the safety of children. Second, please en-
hance the national standards for child safety. Please do not elimi-
nate them. The decisions that we make will affect the safety of mil-
lions of children.

Thank you very, very much for the opportunity to be part of the
discussion.

[The prepared statement and attachment follow:]
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TESTIMONY OF PETER DIGRE, DIRECTOR
LOS ANGELES COUNTY DEPARTMENT OF CHILDREN & FAMILY SERVICES

Congresswoman Johnson, Members of the Committee. Thank you
for the opportunity to testify today. My name is Peter
Digre and I am the Director of the Los Angeles County
Department of Children and Family Services, a public child
welfare agency which, during 1994, responded to meore than
165,000 reports of child abuse and neglect. Today, and
every day I am personally responsible for the protection,
care and nurturance of 58,000 children.

CONTEXT

We are confronted today with a myriad of proposals to
restructure the program and financing for the nation’s
welfare and child welfare system - some of the proposals are
quite radical. Neither I nor Los Angeles County have
completed our analysis of the many variations on the
evolving proposals so I would like to focus my comments on
some of the crucial questions and issues which I hope
Congress reflects on in reaching its decisions.

QUR_FIRST PRIORITY MUST BE CHILDREN AND THEIR SAFETY

Virtually every week, if not every day, on our television
networks, radio programs and newspapers and magazines, we
see, hear and read about children who have been abused and
neglected -- children who suffer at the hands of those whonm
our society has trusted to nurture and raise. Often, these
people are the parents who have brought the children into
the world; sometimes they are temporary caretakers whom
agencies like mine have trusted to provide care for children
who have already suffered abuse at the hands of others.
Tragically, there are times in which the child welfare
system itself fails to live up to the minimal standards
required to insure the safety of children.

We, the people, the entire American public, agonize for each
and every one of these children and their families.
Overwhelmingly and universally, the American people cry out
- THE SAFETY AND NURTURANCE OF CHILDREN MUST BE THE FIRST
PRIORITY FOR ALL ELECTED AND APPOINTED OFFICIALS. The media
knows the depth of this cry and holds us all strictly
accountable.

POSSIBLE IMPACT OF SOME REFORM PROPOSALS ON CHILD SAFETY AND
NURTURANCE

From the perspective of child safety and nurturance, many
guestions need clarification regarding proposals to block
grant programs such as welfare, food stamps, child welfare
and foster care.

I am extremely concerned that data exists which indicates
that the combined impact of a block grant for welfare reform
and a block grant for child welfare/foster care could have a
severely negative affect on the safety of children and the
child welfare system.

Block granting itself eliminates the traditional individual
entitlement for AFDC and food stamps. During times of
recession, capped state block grant resources will be
confronted with growing numbers of families with children
needing assistance. This will logically lead to significant
reductions in the assistance provided to each individual
family. 1In addition, proposals to drop families and
children from assistance due to time limits or other reasons
may involve eliminating as many as 5 million children
nationally from assistance, including several hundred
thousand children in Los Angeles County alone.
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Since, in Juvenile Court statutes throughout the Country,
the definition of '"neglect” includes lack of food, clothing,
shelter and medical care, many of the children removed from
assistance would flood into the child welfare system due to
the inability of their parents to provide for the basic
essentials of life.

Our experience with the recession and the California 1992
AFDC cuts indicates that the numbers would be at least in
the thousands and conceivably in the tens of thousands in
Los Angeles County alone. In short, the nation’s foster
care system may well grow geometrically.

The attached chart indicates the intimate relationship
between the economic well being and economic opportunities
of families and the reporting of child abuse and neglect.
You can also surmise the extreme magnitude of this issue by
realizing that 1.8 million adults and children in Los
Angeles County today are sustained at least in part by the
welfare and food stamps system - this is more than 20% of
the total County population.

Given this intimate relationship between economic sustenance
and the entry of children into the child welfare and foster
care system, it is not speculative to predict that a
significant proportion of children for whom assistance is
terminated or curtailed will enter the child welfare/foster
care system.

Proposals have also been advanced to eliminate the child
welfare/foster care entitlement and block grant child
welfare related programs including family preservation,
foster care, child welfare supervision and support for
emancipating foster children to achieve independence. 1In
short, resources would be capped and not need or workload
driven.

Obviously, if both the welfare reform block grant and the
child welfare block grant are implemented, the child welfare
system could be confronted with an open ended Juvenile Court
mandate and entitlement that would place countless numbers
of new children into the foster care system, while only
having a capped block grant to pay for their care.

Without hyperbole, we can reasconably conclude that there
would be a drastic decline in the quality of care and safety
for children in the child welfare and foster care system as
the "capped" resources provide for growing numbers of
children. There will be more children per caretaker, less
support per caretaker, less training for caretakers, less
social work supervision and treatment by less trained
children’s social workers, less preparation for
independence, less adoptions, less family preservation
efforts...The conseguences may well be tragic.

THE SAFETY OF CHILDREN DEMANDS BASIC NATIONAL _ STANDARDS

Public Law 96-272, the Child Welfare and Adoption Assistance
Act of 1980, was the result of many years of work by child
welfare professionals, children’s advocates and members of
Congress. This measure has enjoyed strong bipartisan
support.

PL 96-272 was intended to remedy a number of child welfare
systemic problems using a "carrot and stick" approach.
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The carrot is the Title IV-B incentive funds each State
receives, and the stick is the provision that the State’s
caseload is in compliance with each of the Section 427 child
protections.

The issues before your Committee today are whether these
"427 reviews" have served to improve the lives of children;
and whether eliminating these requirements and block
granting these funds will strengthen the states’ abilities
to deliver child welfare and foster care services to
children. .

The 427 protections actually speak to only four dimensions
in the foster care arena: case plans, periodic foster care
status review; administrative review; and procedural
safeguards relative to parents’ rights. Each of these
dimensions speak to both process and outcome for the
children and families in whose lives the state finds it
necessary to intervene.

I believe that these protections represent sound practice
standards, a common sense approach to assuring that each
child and family will be well-served. They represent a
logical process for assuring that child welfare services are
provided in a deliberate, thought-out fashion; that they are
provided with some continuity and consistency across the
country and throughout the period of time children are in
the government’s care.

My problem with the 427 process is that the "protections"
are so limited. I would like to ask the Committee to
enhance the 427 protections by including requirements that
universally are vital to maximize the safety of children.

1. We know that abused children can be injured or
neglected by caretakers if they are not regularly
visited by children’s social workers. Clearly minimal
standards of visitation are a basic protection.

2. We know that children can be left in the care of child
molesters when criminal and child abuse background
checks are not completed. This should be a required
protection.

3. We know that reasonable efforts to prevent placement is
a meaningless concept, unless comprehensive family
preservation services are uniformly available. Family
preservation should be highly structured and available.

4. We know that without training, education, housing and
employment, emancipating foster youth often find
themselves homeless and supporting themselves through
prostitution and crime. Basic requirements for
preparation for independence are essential.

5. We know that children with complex medical and
developmental problems can be adopted with specialized
adoption subsidies.

6. We know that children’s social workers who are
carefully trained in risk assessment are less likely to
allow children to remain in danger. This training
should be a basic protection.
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In addition to these recommendations, I would like to
suggest the following:

1. Block Grants of Categorical Discretionary Programs

Some block grants would work and benefit states and
counties. For instance, there are 15 categorical
discretionary programs under the jurisdiction of the
Education and Labor Committee, which I believe should
be analyzed as candidates for a block grant. Some,
like the Grants to improve the investigation and
prosecution of child abuse cases, are small - only $1.5
million appropriated in FY 1995. Others involve highly
specialized programs, such as Crisis Support Centers.

I believe we can more efficiently and effectively
administer such programs and respond to local needs
through a single block grant of these items, perhaps
through IV-B.

2. Expand the Title IV-B and IV-E Waiver Authority

HR 5252, enacted in 1994, gives HHS the authority to
grant ten waivers. This really isn’t enough to be
really innovative on a national level. I recommend
consideration that this waiver authority be expanded to
at least 50 or more, at least one for each state.

3. Increased Incentives for Adoption

Adoption is the preferred outcome for the children in
foster care who cannot return to their own homes
because of abuse and neglect. 1In Los Angeles County,
in the twelve months ending September 1994, we placed
more than one thousand children whose parents’ rights
had been terminated by the court in permanent and
loving adoptive homes. Many of these adoptive
placements could not have been achieved, however,
without the Title IV-E Adoption Assistance Program.

To make this program even more effective, the concept
of tax credits for adoption as an additional incentive
for permanency for children merits analysis.

4. Program_Integration

Last month, the Administration received comments on its
Notice of Proposed Rulemaking, which would consolidate
state plan requirements for several children’s
programs. I view this as a good first effort, but I
recommend that consideration of it go even further.

As our Family Preservation program experience has shown
us, we need an even greater capability for accessing
additional programs and services for troubled families.
Examples include Substance Abuse Prevention and
Treatment programs, Housing, and Title XIX Medicaid to
assure a full range of services for multi-problem
families.

CLOSING REMARKS

In closing, I would like to re-emphasize that a commitment
to child safety, protection and nurturance reguires that all
welfare block grant and child welfare block grant proposals
be carefully analyzed for their effects on the safety and
nurturance of children.
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I’'d also like to reinforce my conviction that national
standards in child welfare and foster care provide the
incentives and mandates for good practice, sound programs,
and consistency for all children. Please enhance the
standards for child safety. Please do not curtail them.

I have recommended a variety of ways for consideration to
improve our child welfare policy, which would also provide
to states an improved ability to deliver critically needed
services.

I am honored to have had the opportunity to contribute to
this crucially important discussion. I remain available to
work with you in your efforts towards improvements in
protecting children and strengthening families.

I am in awe of the magnitude of the decisions you must make
since they will effect the well-being of millions of
children.
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Chairman JOHNSON. Thank you for your very interesting, useful
testimony.
Mr. Murphy.

STATEMENT OF PATRICK T. MURPHY, ESQ., COOK COUNTY
PUBLIC GUARDIAN, CHICAGO, ILL.

Mr. MURPHY. Since 1968, I have been litigating issues involving
abused and neglected children at every level of the State and Fed-
eral Judiciary. Since 1987, I have been Cook County Public Guard-
ian running an office of about 135 lawyers and 60 socialworkers
and investigators representing primarily abused and neglected chil-
dren, again at every state and level of the judiciary.

Secretary Bane pointed out that the 1980 Adoption Assistance
Act improved the whole system of child welfare in response to a
question from Mr. Levin, I think. Based upon my own experience,
I testified twice before Senator Birch Bayh’s committees leading up
to this act and in favor of it. I wrote a book in 1974 where I said
we needed more family preservation programs. All I can tell you
is, based on my experience, things are much worse today than they
were before the 1980 act, and I am not suggesting the 1980 act
caused everything to get worse, but indeed they are much worse.

If you look at Chicago in 1986, there were 8,000 kids, neglected
and abused kids in custody. Today, there are over 30,000. Nation-
wide in 1986, there were 262,000; today, over a half million.

Mrs. Johnson referred to the crack epidemic as causing this and
80 percent of our cases in Chicago are crack related. But what
causes people to turn on to crack? In our judgment and what we
see every day, it is the woman who is 22 years old, who has five
children by different fathers, and none of the fathers are dads. She
wakes up and she is depressed. She has got no education. It is a
reality-based depression and she turns to drugs the same way you
and I would if we were in the same situation.

We can get in a plane and go to L.A. or San Francisco or the
shore of Michigan. These people cannot. They are stuck in the
inner cities. They are stuck with the children without an education
and no place to go, so they turn to drugs. Their paramour is the
drug supplier and he abuses the kids and abuses the woman and
that is what we see in the system.

The simple fact is that you cannot look at the child welfare sys-
tem in our major cities without looking at what causes it. And
what causes it is the underclass and that is what we see feeding
into it. Ninety percent of the cases we see, probably closer to 100
percent some weeks, are the children of the underclass.

And again, Mrs. Johnson referred to the case in Chicago of the
18 children. Actually, it was 19 kids and these 5 women had 23
kids amongst them. We represent them. We are their lawyer. And
the 23 kids had 17 fathers. And each one of these mothers had
their first kid when they were between the ages of 14 and 16 be-
i:]au§e we have a welfare system which encourages irresponsible be-

avior.

If you look at the family preservation program, who do we re-
ward? The 95 percent of the people in the underclass who do a good
job under difficult circumstances of raising their kids? No. The
don’t get a farthing. But if you abuse your kid, we will run out witK
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a socialworker, a housekeeper, a psychologist, chauffeuring serv-
ices, and money. It makes absolutely no sense, but that is the way
our welfare system has been conducted in this country and we see
the failures of the welfare system in the juvenile courts.

I would just say beware of wolves in sheep’s clothing who are
going to come before you and they are going to say we need con-
tinuation of the same thing. And these people are academics and
they are foundation people and they are government people whose
lilvings are being made from this private and public wele)'are com-
plex.

There are two types of politicians, I think, responsible for this,
if I can lecture such an austere iroup of people, and that is Con-
servatives who have given over the responsibility for dealing with
the poor to the Liberals, and the Liberals who haven’t had a—and
I perceive myself as a Liberal Democrat, by the way, though I
think Liberal Democrats don’t, but the Liberals who haven’t had a
creative thought in 30 years. And I think we have to come together
to try to figure out ways of dealing with this very complex problem.

To use an example, Marianne Wright Edelman, who should know
better, wrote in Mother’'s Day and Parade Magazine, if it is wrong
for 13-year-old inner-city girls to have babies without the benefit
of marriage, it is wrong for rich celebrities, too. Absolute garbage.
A 35-year-old woman with a lot of money can raise a kid by herself
but a 12-year-old kid or 14- or 15-year-old kid should be reading
Chaucer, should be going to sweet shops, and should be doing other
things. All I can say is I go to court, my 9-year-old kid is here with
me today, not as an exhibit but because he wanted to get out of
school. That is probably a form of child abuse.

Mr. LEVIN. Just a normal kid.

Mr. MURPHY. And I walk into court and I see kids the same age
as my 9 year old and my 12 year old and I know they have the
same ability and talent, {)ut unless they can do the 40 in 4.1, we
don’t care about them. We are willing to spit their lives down the
drain and that is what we are doing with the lives of the kids of
the underclass.

And the way to do something about it isn’t to give them more
money. If I gave Joe $150 every time he broke a window, he would
go break another window. If you give a 12-year-old kid AFDC be-
cause she has a child, it is cultural. What do you expect? We have
got to change the system. We have got to rethink it. I don’t have
the answers. I am just a lawyer who goes to court. But we have
to think about the answers and come up with conclusions. Thank
you.

[The prepared statement follows:]
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OFFICE OF THE COOK COUNTY PUBLIC GUARDIAN
JUVENILE COURT
2245 W. OGDEN AVENUE
4th FLOOR
CHICAGO, ILLINOIS 60612

PATRICK T. MURPHY PHONE: (312) 433-4300
FAX: (312) 433-4336

TESTIMONY OF PATRICK T. MURPHY BEFORE THE COMMITTEE ON WAYS AND
MEANS, SUB-COMMITTEE ON OVERSIGHT JANUARY 23, 1995

The Cook County Publiic Guardian’s office acts as guardian for 400 elderly
people who suffer from Alzheimer’s disease and organic brain syndrome and also
as attorney and guardian ad litem for 31,000 abused and neglected chifdren in
Cook County, lllinois. We have 250 employees 35 lawyers and about 50 social
workers or investigators. The vast majority of our fawyers work in the Juvenile
Court in Chicago.

| personally have been representing abused and neglected children since
1968 first as a lega! services lawyer, then in private practicing and since 1986 as
Public Guardian. | have argued cases involving abused and neglected children and
their families at every level of the state and federal judiciary, including the United
States Supreme Court. In 1974 | wrote a book about my experiences in

representing abused and neglected and their families--Our Kindly Parent the State,

Viking Press, Penguin Books.
In that book, and later on at least two occasions before Congressional
committees, | argued that the poor were being victimized by the state’s approach

to child welfare. Along with others, 1 argued that family preservation would be
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cheaper for the government and better for the child. In my experience in the
1970's cases of actual child abuse were rare. We argued that most children were
taken from poor parents because of the middie class bias of state social workers.
In 1980 congress passed the Adoption Assistance and Child Welfare Act
{("AAA"}). This act mandates that the state provide family preservation services to
keep children at home. In lllinois, for instance, these services have taken the form
of housekeepers in the home, cash vouchers up to $500, a downéaymem of two
months rent on an apartment, psychiatric or other counseking and chauffeuring
services. The Adoption Assistance Act was the culminatien of the "do not blame
the victim" philosophy popular in the late 60's and 70’s. According to this
viewpoint, a poor, powerless and misguided parent is as much a victim as the child
whom he or she has abused. According to this thinking, the state should provide
services so that parents can learn to provide adequate care to their children.
Because we represent abused and neglected children, primarily at the
Juvenile Court in Chicago, we see life from the bottom of the mountain, not the
top. | cannot pretend that our perspective is that of an administrator or a
bureaucrat or an academician. We are lawyers going to a specific court in a
specific county, in a specific state trying to represent, as best we can, 31,000
children who range in age from a few days old to swaggering, defiant and down
deep frightened adolescents. We cannot tell you first hand the effects of the 427
reviews. However, we can tell you first hand that they appear to make no

difference, other than to increase bureaucracy.
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In brief we believe that the 427 Review should be done away with because:

{A) experience shows they do not help;

(B} over the past two decades, the philosophy these reviews seeks to uphold
has been shown to be not oniy muddleheaded, but pasitively counterproductive, in
that it harms the very people it seeks to help, and

(C) anything we can do 1o reduce federal bureaucracy and to return decision
making to those who actually face these problems is a step in the right direction.

Let’s take an actual case. On September 15, 1994 Chicago Police charged a
31-year-old woman living on the Westside of Chicago with endangering her nine
chiidren, age six weeks to adokescence. The police reported: "[elach child smelled
of human feces, there was inadequate cleanliness, inadequate food, roach infested
conditions and two inches of water in the house."” The lliinois Department of
Children & Family Services {(DCFS) had been "working with" the mother for the
past half dozen years. After the police toek the kids from the woman, a DCFS
spokesperson said: "From the time we’ve been involved with the family, we've
been dealing with issues related to poverty...we can’t take children away just
because of poverty, and just about everything here...relates to poverty....”

Four years earlier, DCFS, with Juvenile Court approval, had taken the kids
from the mother because she l#ft home to get her welfare check and didn‘t think of
coming back for two days. Her six children were left with an invalid grandma.
According to investigators, at that time the four children:

were without coats. Poor hygiene...standing water...soiled pampers
throughout bedroom floor. Holes in walls and falling plaster....Older children
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admitted they had not had any breakfast for two days, only lunch at school

and a sandwich for dinner. Infant was saturated with urine when child was

taken into protective custody. Worker changed pamper and baby was so
raw from diaper rash, skin literally came off in diaper. There was no food at
all in the refrigerator, all baby formula was spoiled even bottle child was
drinking from....

After a few months, DCFS returned the kids to the custody of the mother
and began to offer her family preservation services. The State provided the mother
with a housekeeper five days a week. They purchased beds and hired workmen to
install a hot water heater and fix the holes in the wall. Somewhere along the line,
however they forgot to make sure that the mother kicked her habit. Not
surprisingly, four years later, the kids were in worse shape and there were three
more of them.

| could write pages about the number of kids | have seen beaten, raped or
killed while the state was t‘rying to preserve a family that was not a family at all,
but instead a couple of people whose sexual relations led to the birth of a child. In
my view from the bottom of the mountain, at a collectively unconscious level,
society simply does not consider the underclass kid to have the same worth as a
white or black middle ciass child. These poor children are fungible commodities to
be experimented with by sending them back to parents who have tortured or
neglected them.

The child welfare crowd frequently takes a blasé attitude toward child abuse.

Take a recent study' that divided all injuries suffered by children into four

! NATIONAL INCIDENCE AND PREVALENCE OF CHILD ABUSE AND
NEGLECT: 1988, Revisited Report, Rockville, Maryland, Westat, September, 1991,
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categories: Fatal, Serious, Moderate and Inferred. Moderate was defined in the
report as "injuries or impairments for which observable symptoms persisted for at
least 24 hours (e.g., bruises, depression or emotional distress.)” The authors of
the report listed only six percent of all sexual abuse cases as serious, even though
one third of all sexual abuse cases included penile penetration.

Therefore, the majority of cases where your friendly pervert screws a child
are not seripus. And it is only "moderate” sex abuse when the mom’s paramour or
the dad comes up behind a 12-year-old girl and fondles her breasts, or pats her
butt, or bites her on the shoulder, or strokes her leg or crotch as they're watching
MTV. And it’s only moderate sex abuse when in one third of cases the lout
actually screws the kid. But the true believers in the child welfare industry argue
that these adults are victims who must be helped at the expense of the child’s
safety.

Could you imagine the response of feminists (or conservative, traditional
women, for that matter) to anyone arguing that this type of behavior toward a
nonconsenting adult woman is not serious? Or try suggesting that a boss who i
mouthing sexual innuendos is not guilty of a serious infraction. Or that a goon
who slaps his wife or girlfriend around ieaving "injuries or impairments for which
observable symptoms persisted for at least 24 hours (e.g., bruises, depression or

emotional distress) causes only "moderate abuse.” Beat up or rape the kid down

as reported by Douglas Besharov and Lisa Laumann in a paper prepared for the
Woodrow Wilson School of Public and International Affairs, Princeton, New Jersey,
May 25-27, 1994, DON'T CALL IT CHILD ABUSE IF IT'S REALLY POVERTY.
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the block and you’ll end up in the can for a good long spell. Beat up or have sex
with your own child and you’ll get a social worker and housekeeper.

And the federal guidelines mandate that even when the children are taken
away, the states must bend over backwards to send the children back home. Let
me give you one more case of ours, but I’Hl let the Chicago Tribune explain it:

A mother who stood idly by as her boyfriend repeatedly sexually and

physically abused her three daughters, including one who later died, should

be flown at taxpayer expense to Florida four times a year to visit her two
surviving girls, [DCFS officials] are recommending.

At the trial, testimony showed that [the mother] for years stood idiy by while
as her three daughters were beaten and raped by [{the boyfriend]. in some
instances, she had been in the same bed with [the boyfriend] as he sexually
attacked her daughter, according to the testimony.
(The daughters were four, six and eight at the time that the younger one was
murdered by the boyfriend.)

The 427 Review for family preservation is a great idea if there is a family to
preserve. But, it is a horrible idea if it involves keeping children in returning them
10 a situation where they can be seriously harmed. The goal of child welfare
should be child protection. At times, child protection means preserving the family.
But federally mandated child preservation too often means that services are
lavished on irresponsible individuals who have seriously harmed their children.

Family Preservation also makes little sense in the larger scheme of welfare

services. Under its aegis, irresponsible behavior is rewarded and responsible

behavior is denigrated. If, for instance, you take any floor of any housing project in
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the nation you may find seven families struggling heroically against impossible odds
to raise their children adequately, three or four families providing marginally for
their children, and one or two crack cocaine addicts who abuse their children or
leave them kids alone while they go out iooking for drugs. Which of the parents
receives additional services from the tax payers? Not the seven families providing
heroically for their children or even the families who are providing marginally care.
Instead, the drug addict actively abusing or neglecting her children may get a
housekeeper, money, intensive social work services, chauffeuring, to appointments
and even several months rent for a new apartment, so that she can move out of
the projects.

The message to people in the underclass is; act irresponsibly and you will
get heip. Act responsibly and you get nothing. | submit to you that this is a
patronizing message. Because it involves the L;nderclass, which in our major cities
is comprised primarily of African American, it is a racist message.

These vignettes are anecdotal. But Chapin Hall at the University of Chicago
conducted a massive three year study of the lllinois family preservation program--
Family First. The study was the fargest and most comprehensive ever perfermed
on a family preservation. Chapin Hall concluded that Family First did not have any
measurable success at keeping children out of the foster care system. Because the
program cost $20 million dollars a year, the Chapin Hall report conciuded that
DCFS was spending $20 million to save $2 million, in effect wasting $18 million a

year. In the best tradition of bureaucracy, the agency then sought to expand the
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program.

Chapin Hall reported that DCFS officials recognized that the Family First
initiative would lead to deaths of some children, but apparently believed that the
successes would outweigh these setbacks. Chapin Hall pointed out that "It is
almost certain that the probability of child deaths will be higher in a program in
which children at risk are left at home rather than taken into foster care..." The
report goes on to observe, "The original designers of the [family preservation
program] realized that such cases would occur and went to some lengths to devise
responses to these crises.” As a part of its evaluation process, Chapin Hall began
gathering data on the deaths of children during and after Family First services were
offered. However, Chapin Hall reported, that after a year or so, "DCFS
administrators have asked us to suspend our study of child deaths.”

DCFS gives security deposits and rent downpayments to people whom the
agency perceives to be in danger of losing their children because of inadequate
housing. This is a reasonable program if funds are not given to parents who have
blown the egg money on crack, coke, heroin and booze. When Chapin Hall began
to study the housing initiative, DCFS again told them "to halt all inquiries...."

Who are the children and families we see at court?

In 1986, 8,000 children were in substitute care in Cook County as a result
of abuse and neglect. Today, there are over 30,000 such children. In 1986,
262,000 children resided in substitute care, while today there are about half a

million. Most child welfare experts attribute this astounding increase to drug
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abuse. At least 80% of the cases we see in Cook County involve a drug addicted
parent or parents. Lawyers in L.A. and New York tell me that their statistics are
the same or higher.

At first | thought that drugs were the cause of the dramatic increase in child
abuse, but not today. The usual case we see from the bottom of the mountain
invoives a woman in her earlier 20’s with three to five children by several fathers,
none of whom is invalved with her or the kids. She becomes depressed and her
depression is reality based. She is a high schoo! drop out with little education and
no job prospects. Her own mother had her first child when she should have been
studying Chaucer or skipping rope. And she herself does not know her father. She
wakes up one day realizing that for all intents and purposes her life is over. And,
probably so too are the lives of her children. She turns to drugs as a reasonable,
cheaper and certainly more viable alternative to a trip Vermont, the shore or
Europe. And if you or | were in her shoes, we would turn to drugs or worse.

She becomes more depressed, withdrawn, forgets her children and goes off
for hours, days, and even weeks leaving her kids for neighbors and family
ultimately to rescue. in many cases her drug supplier becomes her paramour and
ultimately the abuser of her children.

The underclass was not created by welfare, but today it is sustained by a
welfare system that encourages dependency. The problems of the underclass are -
exacerbated by the flight of companies to underdeveloped countries. To succeed

today, vou need at least a high school diploma and probably more. Children having
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children do not finish their high school education. People of the underclass do not
have the high school education plus more. The Right ignores the plight of the
underclass and the Left patronizes it, which is just another form of racism. Marion
Wright Edeiman of the Children’s Defense Fund, who knows better, wrote in
Parade Magazine on Mother’s Day, 1894, "And if it's wrong for 13-year-old, inner
city girls to have babies without benefit of marriage, it's wrong for rich celebrities
t00.” The fact is, most single women celebrities who are having children are not
children, and they have the maturity and financial resources to raise a child
reasonably well. Thirteen year old girls should be doing math, playing volteyball,
and waorking on computers, not changing diapers and worrying about their W.L.C.
funds, AFDC checks and food stamps.

Every Sunday afternoon, | see targe African American men running up and
down the gridiron, knocking other men down and scoring touchdowns. Colleges
and professional teams demand exceltence from inner-city African American
athletes. Society, schools and the Left expect nothing from inner-city African
American kids, whether bright, average or dumb. The most depressing part of my
job is to walk into juvenite court on any day, and to see kids about the same age as
my own two sons, with the same potential for excellence and achieverment, who
will never have the chance to attain that potential. As a society, we should
demand excellence from everybody, but most particularly from those who have no
one else to motivate them to reach their potential.

| compare the underclass | see in court today to the poor | represented in the
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60‘s and 70’s, and the comparison is invidious. | now see five or six generations,
15 years apart, of welfare dependent families without constant male authority
figures; schools that do not--and cannot without parental involvement--educate;
factory jobs exported to Asia; a welfare system depriving people of dignity,
fostering irresponsible behavior and belittling self-discipline; drugs sold on street
corners as freely as soda, and guns as available as drugs; and the whole mess a
Gordian knot resisting solutions and ready to explode in the outer cities as random
violence and in the inner city as rioting and looting.

A New York Times’ journalist points out that "while the cost of welfare is
not small, it is not as large as the passions that surround the issue...."> The cost
of AFDC may not be astronomical, but it is devastating in terms of spinoffs such as
children who uitimately end up in the criminal justice system, who are abused and
neglected, or who simply live out their lives in despair on welfare themselves. To
understand the underclass and the problems of the underclass, legislators,
members of the Administration and other politicians should not read boring
statistics which can be argued every which way. Instead, they should spend a few
days, weeks and even months in our criminal and juvenile justice courts in any
moderately sized city.

The Democrats have predictably blamed Ronald Reagan, who has become
the liberals’ favorite whipping boy for all the social ills facing our country. Reagan

was not exactly Oscar material, either before or after he was elected president, but

New York Times, December 5, 1993.
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| suppose it is only fair that the liberals place the blame on him for the underclass
because conservatives have excoriated L.B.J.'s expansive and "irresponsible”
programs for the same problems. But it does seem just a bit much for the liberals
to shirk their own responsibility, when it was we, liberals, who hushed up the
Moynihan report, when he warned us of the coming underclass syndrome aimost
three decades ago.

The Moynihan report was one of the earliest victims of political correctness.
Moynihan pointed out what he perceived to be an alarming statistic--that 25% of
all black chiidren were being born to single moms. He also prophesied that the
implications of this report could lead to increased misery among very poor African
Americans. In other words, although he didn’t call it that, he was aliuding to what
has since been tagged as an underclass. The Left would have no part or Moynihan
or his report, both of which were labeled as racist. What they were really saying is
that we cannot openly discuss the implications of this report because so many
Americans are racist, and they will surely take these statistics to mean that African
Americans are somehow less stable, less moral, less ethical and less family
oriented than their white counterparts.

Instead of admitting to the problems of the underclass and welfare
dependency, the Left purposely misstated the statistics, arguing that the majority
of individuals on welfare are white. Of course this is true, but the vast majority of
Americans are also white. When the statistics are studied realistically, it is clear

that a welfare dependent, primarily African American underclass wallows in misery.
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The Bane/Ellwood studies show that when first time recipients of AFDC are broken
down by race, 60% are white, 35.7% black. At any one time, 48% of recipients
are white and 47.5% are black. With respect to the percentage of individuals who
receive AFDC for more than ten years, 15% are white, and 33.7% are black.

Most of the cases we see in Juvenile Court involve the underclass. Because
in our major cities the underclass is primarily African American, the majority of our
abused child clients are black. The problem is not racial, but neither is it economic.
It is cultural. A culture of welfare dependent individuals recycle their welfare
dependency and misery to a new generation every 15 years or so, and that
population, for reasons dating back to siavery and segregation, is primarily African
American. |f we do not stop now, examine the problem and, as a society, try to
do something about it, it will explode to haunt the rest of us and our children for
generations to come. Worse, we as a society are flushing the lives of many
potentially talented human beings right down the toilet. But forget the talented
human beings, why shouid a decent society shove aside innocent chiidren, talented
or otherwise, because they come from a certain background?

In an article written for the Chicago Sun Times, The ACLU argued that
welfare reform could be unconstitutional:

The child exclusion is not about saving money:

it is about singling out poor children for punishment because of the

decisions of their parents. The goal of child exclusion proposals, as

outlined by its proponents is to coerce 'welfare mothers’ into not

having children. But just as the government cannot outlaw abortion
and require women to bear children, the government cannot prevent
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women from having children.?

The goal of welfare reform should not be to prevent women from having
children, but to encourage teenage girls to make decisions based upon
microeconomic realities and to delay child bearing until they are adults who are
capable of supporting their children. The ACLU argument that poor children are
being singled out for punishment is garbage. AFDC checks go to moms, not Kids.
These mothers make decisions how to spend the money and live off the checks as
much as the children, and some times more. Most mothers receiving AFDC checks
do use the money for the benefit of their children. But welfare cast as a children’s
issue makes questions of welfare dependency disappear.

CONCLUSION

Children, primarily from the underclass, are pouring into the Juvenile Court
and child welfare bureaucracies, primarily because of the failures of our welfare
system. | imploie you to devise ways to cut down the federal bureaucracy and
guidelines, which stifle creative thinking on the focal level and which seem to exist
only to uphold a politically correct philosophy, which no longer make sense.

The child weifare bureaucracy and its supporters are already turning up the
heat, arguing that reform will harm children. The reality is that chiidren are being

harmed today by a welfare system which rewards irresponsible behavior and fails

3 Article from the Op-Ed Column of the Chicago Sun Times, June 25,
1994, by Deborah Lewis, Legislative Counsel for the Washington, D.C., legisiative
office of the National American Civil Liberties Union.
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to encourage teenagers to pursue educational goals and to escape the underclass
through persistence and hard work. Children are being harmed today by a chiid
welfare system which rewards parents for irresponsible behavior towards these
children, by keeping these children in the homes of abusive parents.

And please do not forget that those who complain the ioudest have financial
incentives to do so. Child welfare is a major industry in this country. The
Department of Children and Family Services in lllinois receives over one bitlion
dollars a year in taxpayer support. Those who argue loudest against welfare
reform more often than not earn their livings as part of a private/public welfare
complex. President Eisenhower’s 1960 dictum concerning the evils of a
military/industrial complex today can be appiied equally to public and private
welfare and child welfare elites today. These individuals hide behind abused and

neglected children in an attempt to keep the money flowing into their own coffers.
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Chairman JOHNSON. Thank you very much, Mr. Murphy.

Ms. Barr, I would like you to describe in a little more detail your
State’s oversight system, because you mentioned that there are
three different systems. You have to do certain things under sec-
tion 427 that you don’t normally do. But in your testimony, you de-
scribe in rather more detail what your State actually does and it
sounds to me very sensible and appears in practice to have been
very effective. So what do you do and what is the contrast between
what you do and what 427 would have you do?

Ms. BALASCO-BARR. Section 427 requires us to do the division-di-
rected case reviews that alternate with the court when there is
court supervision of out-of-home placement. The Child Placement
Review Board works from the judiciary system. It is a group of vol-
unteers who are located in each county in New Jersey and they,
too, review out-of-home placement cases and hold informal hear-
ings regarding those same children. My point was that there are
three bodies then reviewing the same case.

Chairman JOHNSON. What is your success with the volunteer re-
view process?

Ms. BALASCO-BARR. It is—I value that, because oftentimes we get
tied up into what is good case practice and sometimes forget what
is good common sense and oftentimes the volunteer perspective
brings to the case review process very good basic common sense.
And that is the value of having lay volunteers reviewing the cases
who are vested solely in what is good practice and what makes
good sense for this child.

Chairman JOHNSON. Very interesting.

Mr. Murphy, do you believe that this kind of citizen review board
random outcomes testing, random intervention would be better
than the bureaucracy that we have now? Might it enable us to
reach these problems earlier or manage them more efficiently?

Mr. MurpHY. I think we are just kind of playing around with
something like a shell game, as I think maybe my testimony im-
plied. I just think the whole system needs total rethinking. There
should be more local control. Where the money comes from is some-
thing I am not an expert on. But I think that the control and the
direction should be on a very local basis. '

Chairman JOHNSON. Thank you. Mr. Matsui.

Mr. Matsul Thank you. I would like to just say, Mr. Horn, wel-
come back, and Mr. Murphy is making you look like a Liberal. I
want to thank both Ms. Barr and certainly Peter Digre is a good
friend and somebody that we have used often as a resource. We ap-
preciate your coming from Los Angeles.

Mr. Murphy, I would like to ask you a question. You have 135
laW}rf’ers, you were saying, in your operation, your division, I guess
it is?

Mr. MURPHY. Yes.

Mr. MATSUL And you are in charge of making sure that well, you
are a guardian for children, right, you are a court-ordered?

Mr. MURrPHY. No. The public guardian name is a misnomer. We
act as a guardian for elderly people in one small division. We take
care of them and their estates. Our largest division, which I took
over in 1987, there were 12 lawyers when I took it over, now there
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are 135, and there were no socialworkers. Now there are about 60.
We act as lawyers for children in that division.

Mr. MaTsUL So 135 lawyers under your jurisdiction——

Mr. MuUrPHY. That is correct.

Mr. MATSUL You have jurisdiction over children? You are the
lawyers for the children?

Mr. MURPHY. That is correct.

Mr. MaTtsul. In other words, you are the guardian—then your de-
partment, I guess it is, is a guardian for these children?

Mr. MURPHY. We are their lawyers,

Mr. MATsUIL. And this is how many thousand, 30,0007

Mr. MurpHY. Thirty thousand.

Mr. MarTsul. It started with 8,000 in 1980; it is 30,000 now?

Mr. MurpHY. Correct.

Mr. MATsul. Now, this is the State. In other words——

Mr. MURPHY. The county.

Mr. MATSUL In other words——

Mr. MURPHY. Chicago and its suburbs. The city of Chicago and
its suburbs, about 6 million people.

Mr. Matsul. Right. And you indicated—Chairwoman Johnson
mentioned the 19 children that were left abused. And then I recall
back in—if I am not mistaken, back in 1993, if I remember, in Feb-
ruary or March of 1993, there was a situation where a mother had,
I believe, killed her child?

Mr. MURPHY. That is correct.

Mr. MATsUL. We had a hearing about that.

Mr. MUrPHY. That is correct.

Mr. MaTsul In Chicago, if you recall, that some of us were inter-
ested in.

If you are the guardian and you have 135 lawyers, why is it you
are not able to deal with these problems? Because it would appear
to me that as guardian, you have a personal responsibility to mak-
ing sure that these children are taken out of that kind of a situa-
tion. Why did that happen?

Mr. MuURrPHY. Well, we are the lawyers. Again, we are not the
State agency which usually appears, which 1s the guardian. And
what we end up doing is suing the State agency. We have won over
1hmi11ion—I won’t go into all the lawsuits we have had against
them.

One of the frustrations I feel, though, is when I came on board
in 1987, I thought that suing and, as I said, we won all kinds of
c}a;ses, would bring about reform. What you realize after awhile is
that——

Mr. MATsUL If you can answer my question, because you are—
I have to understand this. You say you sue State agencies, but you
do that on behalf of a particular child. Is that correct?

Mr. MurpHY. That is correct.

Mr. MATsUIL So if that child who was murdered by the child’s
mother, why did you not—you were the guardian of that child.

Mr. MURPHY. We were the lawyer. That is a good case, because
that is a case where I think our lawyers goofed up and it was a
family preservation case.

er. Marsul. What lawyer goofed? Not your lawyer but somebody
else.
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Mr. MurpHY. Me. I think I goofed up in that case because I am
responsible for the lawyers under me. This is a case, a good case
to talk about, where a mom who spent years in a psychiatric facil-
ity was doing disgusting things. She was eating glass, sticking bot-
tles into her, that’s where the State came in and said that we want
to keep the kid with the mom.

Mr. MATsUL Right.

Mr. MurpPHY. We ultimately went in and argued the kid should
not live with the mom and we lost the case and we refused to ap-
peal it thinking that we couldn’t win. It came to court the second
time and we agreed with the State the second time that this was
a great family preservation case, we should put a housekeeper in
the home. There was a housekeeper in the home 7 days a week.
And the woman turned out and murdered her child. It is a good
example of family preservation gone crazy, and we were as much
to blame as the State in that case in agreeing to it.

Mr. MATSUIL And this is just the point I want to make, because
this was a State-operated program.

Mr. MURPHY. That is correct.

Mr. MaTsUL In fact, what you are doing now is under State oper-
ation at this time.

Mr. MURPHY. No, no. It is a federally—don’t forget family preser-
vation came from the Adoption Assistance Act and it came from the
19—that is where it came from, right? So that Illinois was reacting
and they had a special $20 million grant from the Feds to do this.

Mr. MaTsul. No, no. What I am talking about here is that your
department is a State-operated——

Mr. MurpHY. County.

Mr. MaTtsul. County, excuse me.

Mr. MURPHY. It is government operated.

Mr. MATSUL I guess we just talked about the 19 children that
were left.

Mr. MURPHY. We were not involved in that until they came into
the system, of course. We were not their lawyers when they were
living out there.

Mr. MATsUIL Doesn’t this point out the problem with the entire
system and the fact that here you are—you are running it. You are
the one that should be in charge of this.

Mr. MuURrpPHY. I am in charge of the lawyers——

Mr. MATSUL It is one thing to rail about how terrible the system
is, but what specific steps are you taking right now to try to deal
with it? How can the Federal Government help you with this? Be-
cause we are having the same discussion that we had 2 years ago,
and you are still doing the same thing but you haven't come up
with any solution.

Mr. MURPHY. The solution—the solution is this, is that you and
I are talking about lawyers going to court and socialworkers——

Mr. MATSUL No, I am not. You are talking about that. Tell me
what recommendations you would make specifically to us so that
we can pass legislation to make your job better and make sure
those 19 kids aren’t in a position of disrepair and that young child
doesn’t get murdered?

Mr. MURPHY. You should put me out of business.
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Mr. MaTsUlL. We would like to put you out of business, for good
reasons.

Mr. MURPHY. Mr. Matsui, I know I am in Congress here, but you
asked me a question. I would like an opportunity to respond.

Mr. MaTsul I don’t want a filibuster. I just want you to answer
the question.

Mr. MurpHY. I will.

Mr. MATsUL Good.

Mr. MurpPHY. And that is my own agency has gone from 12 law-
yers and no socialworkers to 135 lawyers and all these
socialworkers in just a few years. The State DCFS office has tripled
its budget in a few years. There was a prognostication by Secretary
Bane that maybe things will level off. I will tell you they will dou-
ble in our major cities in the next 5 years. Why? Because no matter
what you do within the child welfare system, it will have no effect
because the child welfare system is a product of the underclass and
of our welfare system, which is in total disarray. So no matter how
many billions and experts and socialworkers you pour into the
childy welfare system, it doesn’t mean a thing, gecause as long as
you have 14-year-old kids having kids, which no lawyer, no
socialworker, no bureaucrat, no Congressman can do anything
about, as long as we say we don’t care if you get an education or
not, we are going to continue to reward you, the system is goin
to be in disarray. We have got to change our welfare system an
take a look at what—who we are encouraging.

You know, the real problem is that—I know the Democrats like
to blame Reagan and the Republicans, Johnson, but no one listened
to Pat Moynihan in 1966 when he prognosticated what was going
to happen when kids were having kids without the benefit of fa-
thers. We see it every day in juvenile court. That is what we have
got to address.

Mr. MATSUL Let me say this. I think you are getting to the root
cause of our problem. And again, I shouldn’t say root cause. But
you are getting to the fundamental problem that we are trying to
deal with here. But given the fact that we are trying to deal with
the welfare system and that is in the same general area but on a
separate track at this time, we still are talking about the child wel-
fare system at this particular time and just to suggest that we just
throw it out is

Mr. MuUrPHY. I am saying not throw it out.

Mr. MaTsUL. What are you suggesting, then?

Mr. MURPHY. I am saying unless you concentrate on this bigger
welfare system of the underclass, it doesn’t make a difference what
you do with child welfare. You can run it from Washington, you
can run it from Springfield, you can run it from L.A., you can run
it from Mogadishu, it doesn’t make any difference because we are
feeding into it from the underclass and it is the underclass that you
have got to attack. You have got to attack that problem because it
will make no difference. We are going to double the size in Chicago,
I can tell you, in 5 years.

Mr. MATSUL Let me just conclude by saying I tend to agree with
you. I tend to believe that the problem is going to get worse and
worse. And we have a long ways ahead of us.

Mr. MURrPHY. Because the underclass is growing.
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Mr. MATSUL I would like to thank all four of you. I am sorry I
didn’t get a chance to ask you questions. I do appreciate and look
forwarﬁ to working with you.

Chairman JOHNSON. Thank you. The panel has really given ex-
cellent testimony.

Mr. Hancock.

Mr. HANCOCK. Thank you very much. Mr. Murphy, I read the
last paragraph in your statement. I would like to get a response
to the statement that you make that this is a major industry, that
actually it is to their benefit to increase the number of people on
welfare because that is the way they make their living.

Would you like to make a statement on that?

Ms. BALASCO-BARR. I appreciate the opportunity to make a re-
sponse to that, because when—I think we can get so overwhelmed
by the numbers of what not—what is not working that we don’t
take the opportunity to look at where in States family preservation
is working and where there has been decreases in the number of
children coming into foster care and what model programs are
working in several States, three of which that I know of personally
because I was there. In Michigan with the Kellogg Foundation,
looking at neighborhoods, building neighborhoods, cianging neigh-
borhoods, helping communities become more responsible for the
children and families that live in those communities; Governor
Whitman with her urban initiatives going back to the center cities,
empowering communities, empowering church groups, empowering
small neighborhoods, small groups to be responsible for the chil-
dren that we have to serve, ﬁncfing different ways that don’t in-
volve children going into foster care but still require the State or
the city to spend money to help people improve their housing, im-
prove their child care, improve their education programs, having
substance abuse programs that serve people where they have to
learn to live.

Mr. HaNcock. Pardon me. It sounds to me like you are talking
volunteerism. You are talking about getting people involved in this
area whose personal income is not necessarily tied to our welfare
programs. Am I correct in that statement? Mr. Horn, would you
like to make a comment?

Mr. HorN. At the risk of no longer appearing Liberal to Con-
gressman Matsui, I would like to——

Mr. MATSUL I ruined your reputation, I am sorry.

Mr. HorN. I think that one of the points that Mr. Murphy is
making is a very important one, which is that when you separate
out, particularly biological, fathers from the household, what you
get is an extraordinary increase in the potential for abuse. By one
study, the estimate is that abuse goes up 40 times when biological
fathers are out of the household.

Now, there are lots of reasons for that. One is there are less re-
sources for the family. The second is that parenting is less public.
There is not a partner to help you. The third is you tend to intro-
duce nonbiological males into the household and that can be a very
dangerous situation.

The fact of the matter is there is a great deal that can be done
to improve this situation through child welfare reform and also
welfare reform. Unless fathers start to take their responsibilities
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more seriously and more men are in the homes to raise these chil-
dren along with the mothers, unless we change that culturally, we
are going to see exactly what Mr. Murphy predicts, which is a ris-
ing caseload in child welfare.

One of my complaints about the current system is that there are
so many games States and local agencies have to play in order to
access money for very specific purposes, that there are few re-
sources left to address this problem, the problem of fatherlessness.
One solution is to say OK, let’s start a new fatherhood program.
Let’s appropriate $100 million and go out there and support fa-
thers. Well, that is the wrong way to go. The right way to go is to

ive States and local agencies flexibility, and 1f, in fact,
atherlessness is an issue in their community, let them use the
money to address this problem.

Now, to the issue of whether there are people getting wealthy off
the child welfare industry. Certainly there is a lot of money in child
welfare and there are people making money off child welfare. But
I don’t think there are a whole lot of millionaires who are running
around because of funding streams that are coming from Washing-
ton for the child welfare system.

But clearly the incentives are wrong. Mr. Murphy is right, the
incentives say abuse your kids, you get lots of services. But if you
stay in school, you don’t impregnate a girl, and if you do, you get
married and you get a job, then where are the support systems for
that family? We need to change the way that we do things fun-
damentally to encourage much more positive family life and
parenting.

Mr. HaNcocK. What you are saying basically is it is going to
have to be done through an educational process or a reeducational
process that the male does have responsibilities in addition, be-
cause I don’t think the schools are teaching that now. They are
saying, we will provide you the equipment and encourage you to
have sex.

Mr. DIGRE. Yes. I think Mr. Murphy created a misimpression in
terms of the nature of people that I see flooding into the child wel-
fare system. We had a real good case study in California in that
our AFDC grants were cut twice in the end of 1992, and what we
saw coming into the child welfare system was people who lacked
the basic essentials of life: Food, clothing, and shelter.

We saw a vast—40 percent of all the people who came into our
family preservation programs were there basically for the reason
that they simply could not find housing. And so it is not—certainly
there are many dangerous people who should never be—have ac-
cess to their children and never be reunified with their children.
But there is also a huge proportion of people who end up with kids
in the foster care system who simply lack the wherewithal to raise
their own kids. It gets down to those very specific issues about a
place to live, food on the table, medical care, and things like that.

So I thought that was—that was much too strong a statement
about the nature of the parents that we see. And I would invite
any of you to come to Los Angeles to sit in one of our family preser-
vation programs and talk to several dozen parents in a family shel-
ter and judge for yourself whether there is hope for their futures
if they can be stabilized in the economy.
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Mr. HaNCOCK. Thank you, Madam Chairman.

Chairman JOHNSON. Thank you. Now we go to Mr. Herger.

Mr. HERGER. Thank you, Madam Chairman.

If I could just follow up, please, Mr. Digre. Could you tell—as I
am listening to you, I believe you are stating that because these
families, because of the economy downturn, they don’t have enough
money, therefore we are seeing these problems multiply. Could you
tell the committee your estimate of how many families you would
say in your experience that are losing their children solefy because
of not having enough money?

Mr. DIGRE. Approximately half.

Mr. HERGER. go solely for no other reason just that there isn’t
enough money.

Mr. DIGRE. Now, it is what Mr. Murphy talks about. People at
some point start to give up. That is when you start to see the intro-
duction of crack and other drugs. But, you know, there is a point
at which I would say about half of the families are not physical
abusers, not sexual abusers, not people with propensities to vio-
lence but simply people who are struggling to keep ends pulled to-
gether and are eminently salvageable.

One of the things we Kave done is we implemented our big, very
comprehensive, intensive family preservation program in Los Ange-
les in 1993. We brought it up covering half the county, half the zip
c;)‘des in the county but not the other half. So we have compared
the two.

What we have seen is in those areas where we have a real pack-
age of supports, a very intense package of 23 services and 16 visits
a month to keep families together, we have had no growth in foster
care whatsoever. Where we have not had this program, we saw
during that same time period in 1994 about a 20-percent growth
in the foster care population. So we saw about a 20- to 25-percent
difference whether or not these were available. And what we found
time and time again, what people were struggling with was the
food, clothing, and the overriding issue of shelter and to back that
up thir}%s: like drug treatment, employment help, things like that.

Mr. HERGER. So you are—in about half the cases your depart-
ment is removing cKildren from families solely because they don’t
have enough money?

Mr. DiGrE. Not solely. People get into a whole complex of prob-
lems.

Mr. HERGER. That was the reason you mentioned, about 50 per-
cent——

Mr. DiGRE. That seems to be the trigger. People lose their hous-
ing. They end up living on the street to support themselves. They
get arrested. They get attracted to the drug culture. There is a
whole host of things that develop.

Mr. HERGER. Remember what my question was. Your statement
is these people don’t have enough money, therefore they are losing
their children. Evidently, it is your department’s practice to remove
children from families in about 50 percent of the cases because
they don’t have enough money.

Mr. DIGRE. What our juvenile court law is—the definition of ne-
glect is children who are deprived of food, clothing, shelter, medical
care, and the other essentials of life. So yes, if families are des-
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titute and cannot provide food, clothing, and shelter under the ju-
venile court law, those children will enter the child welfare system
for neglect.

Mr. HERGER. And that is about again, I don’t want to belabor it,
about 50 percent in the Los Angeles area.

Mr. Murphy, if I could return to some questioning from Mr. Mat-
sui. It almost sounded like you were saymg—I want you to clarify
it, is it because of policies that we have at the Federal level that
are leading to the fact that you have had such a dramatic increase
in lawyers that you have needed in instances where—we even have
a mother, I believe you mentioned, who was eating glass and yet
the system chose to have these children still in her family, under
her care? Does part of that come because of incentives or dollars
that are coming from the Federal Government?

Mr. MurpPHY. No. That answers the question. I think that the
system has grown so much with people coming into it that what
was perceived a few—and I think there has been so many problems
within the child welfare system of kids being harmed within it that
we on a local level felt there was a need for lawyers acting as advo-
cates to fight the system. Most of our lawsuits are against the
State of Illinois even though we are a government agency. So that
is why it has grown.

My frustration is that as I tried to articulate in a not very good
basis is that you reach a point where you understand that no mat-
ter how many hours you work, no matter how many cases you win,
that because of this growth of the underclass, of basically children
having children without any—without any chance of—having any
chance in life that it is going to go on and on. By the way, I am
not against family preservation programs. I am just against the
way they were conducted.

Mr. HERGER. Being conducted in a manner where a mother can
eat glass, as you mentioned, and still the recommendation of the
agency is they stay in the family. You would tend to think that
that is not a proper policy.

Mr. MURPHY. We take the most extreme cases. My own lawyers
and I was at fault in that case, too, as I told Mr. Matsui, and that
is an extreme case.

I will give you a less extreme case where a—a case came in with
an undernourished kid at 6 months, went into the hospital, the
doctors didn’t want to send the kid back home because the woman
had an IQ of a 6 year old. And the State of Illinois said we have
family preservation in the home, we have a housekeeper there.

I looked at the report, it said the woman had—living at the
house was a mess. There were cockroaches all over the place, ro-
dents and garbage up to the ceiling, and also living in there were
dogs, cats, a guinea pig, and a monkey. You say to yourself a mon-
key? Well, maybe that was the smartest person in the house.
Maybe smarter than the socialworker who let this go on. That is
the extreme you can go to.

The University of Chicago conducted a 5-year study, said it didn’t
work. It didn’t harm, it didn’t help. Families should be preserved
if t}&er% is a family to preserve. It is cheaper and better for the kid,
no doubt.
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Mr. HERGER. Let me conclude, I do have to agree with both you
and Mr. Horn that a system that can allow a situation you just de-
scribed, also a system that spent approachin% $5 trillion over the
last four or five decades and has the type of results that we are
having now definitely needs to be turned around, and I commend
both of you in your attempt and this committee is hoping to change
that. Thank you.

Chairman JOHNSON. Thank you, Mr. Levin.

Mr. McDermott.

Mr. McDERMOTT. Thank you, Madam Chairperson.

I want to set a little context here. The two States that are held
up as examples as the way we ought to reform welfare are Wiscon-
sin and Michigan. They cut their welfare costs recently by dropping
their grant in one State from $544 to $517 a month for a family.
In another State, it was $525, now down to $459. Louisiana, for a
family of three, welfare is $190 a month and in the State of Mis-
sissippi, welfare is $120 a month. Now, being an Irishman from
Chicagp, I appreciate the subtlety with which Chicagoans deal with
issues.

I would like to deal with some of the rest of you here and talk
about this business about children born to children. I have been a
witness, an expert witness in dozens of cases as a child psychiatrist
on where the kids should be placed, so I have some experience on
the street. If a young woman comes in and she has had a child,
she is 15 years old and we pass a law in the Congress that says
if she is 15 years old, she goes back to school. If she doesn’t go back
to school, sKe doesn’t get any welfare money and if she does not
go back to school or she doesn’t stay in school—the Chicago schools,
as I know them, or some of the big city schools in this country, are
not exactly conducive, we take the kid away from her at that point.

Well, let's—first, we could put her with the family, right? We
could let the child be adopted by her mother. Now, very likely this
is a family where there might have been some history of the same
sort of thing happening. But then what do we do? Do we take the
child out of the home? If the girl won’t go to school and won’t seek
to better herself what is the next step? How do we know? Because
the argument in the court, in most cases when I was in court, I
was in on behalf of the mother because the State didn’t provide any
services to these very inadequate mothers and so to then say she
is an inadequate mother when the State is taking the kid away and
say you are not a good mother while doing nothing to help her, it
seems like a self-fulfilling prophecy.

What I want to know is what you would outline. When should
the State step in and say, OK, young lady, you have not done right
by your child and we are going to take that child away from you
and put it into an independent—I hate to use the word “orphan-
age,” but some sort of setting. I mean, how would you set the sys-
tem up to break that cycle that we are talking about?

No, I don’t want Mr. Murphy from Chicago. I want to hear from
these three. They have been quiet.

Ms. Bavrasco-Barr. The first thing that we would do is see if the
girl’s parent is able to provide a home for both her and her new
child. And oftentimes——

Mr. McDERMOTT. Even if it is a welfare mother?
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Ms. BALASCO-BARR. Even if it is a welfare mother.

Mr. McDErRMOTT. OK

Ms. BALASCO-BARR. That doesn’t preclude you from being able to
care for your children.

Mr. MCDERMOTT. She would no longer get the grant. You would
increase the grant of the grandmother?

Ms. BALASCO-BARR. The grandmother would become the grantee
for her grandchild, essentially. Oftentimes, we find that these are
problematic families and some States have been able to put to-
gether programs where the adolescent and her baby are placed in
what we call “group homes” where the foster parent or the group
home staff model for her how you are supposed to care for that
child and begin to do two things: Reparent the girl who has had
the baby and also model for her what is appropriate child-rearing
practice, and at the same time she is going to school and getting
an education that will lead to self-sufficiency.

But again, this is one of the rules that we have gotten a waiver
on in that in order to place a child with foster care, there has to
be a ward of the court. But waivers have been given so that the—
that is a unit. The young girl and her baby are a unit in foster care
and we are able to provide those visits at that time. There are
some real good programs around the country, Lewell Belle Stuart
in Detroit that has done a good job with taking young girls and
their babies and turning them into self-sufficient young adults.

Mr. McDErMOTT. What is it that prevents those real good pro-
grams from being massively applied across the country? Because
there are always these demonstration projects, as you say, that
work very well. And you say to yourself, every State can see what
they are doing in Detroit; why don’t they do that everywhere?

Ms. BaLasco-BARR. I think it is because it is—you get so focused
on doing it that you don’t get out and tell everybody about it. And
you consistently take care of the children that come under your su-
pervision in your locality. I don’t think there is anything unique or
different about somebody having common sense and saying you put
the two together so that you don’t repeat the mistakes in the fu-
ture. And at the same time, you have that ongoing—and it is sort
of appropriate because we have the Right to Life people protesting
today, but the responsibility of what is good sexual responsible be-
havior is also a part of what is taught to these young girls when
they are with us in these group homes and in these special family

prﬁ%-rams.

r. MCDERMOTT. But people in Chicago are desperate. Their
numbers are going up astronomically. Why don’t they look over to
Detroit and see that program in Detroit and say, why don’t we try
that here in Chicago? at is it—they are certainly K)oking for so-
lutions, don’t you think?

Ms. BALASCO-BARR. 1 am going to respond because I used to be
a children’s protective services worker.

Mr. MCDERMOTT. Yes.

Ms. BaLasco-BARR. You get so overwhelmed by the problem you
don’t see the solution. An§ one of the things that I believe has
helped New Jersey work well, Michigan work well, Wisconsin, Or-
e§on, et cetera, is the quality of the supervision. It is the quality
of the training. It is the requirement of the monitoring under Pub-
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lic Law 96-272 that keeps the system honest. And I am being very
careful talking about Michigan and New Jersey because that is
where I work. But it is—it isn’t a philosophy. It is a worker’s sole
belief in family preservation and making good decisions in the best
interest of children. And you can’t legislate that. It is a feeling. It
is in your heart or it is not. And some of us don’t need to be in
child welfare because we get so hooked on the examples that we
have been given from Chicago where somebody wasn’t thinking,
somebody only looked at fami?y preservation and not what is in the
best interest of a child. ‘

The magic of family preservation is training, is supervision, it is
review. It 1s not money. It is not oversight. It is a belief in a direc-
tion that this is good practice for children and families. Michigan
does not write off substance-abusing mothers.

Mr. MCDERMOTT. You must be a little worried watching us try
to write rules to tinker with the system that imply that we know
how to legislate from up here what ought to happen out there.

Ms. Barasco-BARR. No. What we look for from Congress is direc-
tion and intent. We count on the administration and the executive
branch to give us the rules that we have to go by. And then we
get down to case practice and go back to them and say I know what
your intent was but this is what actually works.

Mr. MCDERMOTT. Tell me about Los Angeles County. What
would you do with the case I outlined, 15 year old, wont go to
school?

Mr. DiGrE. OK, specifically, if the 15 year old is not in any way
abusing or neglecting her infant, we wouldn’t do anything. You
know, she would simply, if she was on the public assistance sys-
tem, would simply be a participant in it. If the child becomes
abused or neglected, then it would really depend on the nature of
the abuse and neglect and really our judgment about what her ca-
pacity is to make changes and to be able to safely take care of the
baby. And the alternatives have been pretty well outlined here. In
many cases like this, through education, through support, with
helping them get back in school, helping them prepare for employ-
ment, ielping them to stabilize their life through family preserva-
tion, she can simply raise her own baby.

Many, many—in many cases, we see that the family structure is
so chaotic that probably half of the kids end up growing up with
an aunt or a grandmother. That is half of what all foster care is
in this day and age. So they are often kept in the kinship system
with an aunt who has a more stable lifestyle or with the grand-
mother who has really got some strength and is ready to do it.

If you do have to remove them entirely from their family net-
work, there are basically two choices and you have to make a judf-
ment about this young woman’s potentialyto grow up and be able
to nurture the baby. We have several opportunities where mothers
and babies can live together in the same place but in a very struc-
tured and protective environment so she can complete her edu-
cation, so she can make sure that the baby is well cared for and
that the baby is protected while she grows up. In other cases, the
young woman is so unstable that she just has to be separated from
the baby. We will work with her from 1 year to 18 months to try
to change that so the baby can live with her. If we can’t, we are
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going to go into court, terminate her parental rights, and get the
baby a new mother and father.

Mr. McDERMOTT. Do you have a particular system that says at
18 months any case that has been out there comes up and if they
are not making it, that is it, you go to court?

Mr. DIGRE. Built right into your Federal law are requirements
for a 6-month judicial review and 18-month——

Mr. MCDERMOTT. Probation hearing.

Mr. DIGRE. Absolutely. That is reflected I think in every juvenile
court statute in the country. Ours has two cutoff points. Qur first
cutoff is you start to make the judgment regarding do we need to
give up on this person and find a new home at 12 months, and
often the judges will continue that to 18 months to give the parents
a chance, a second chance. But the 18-month timeline, although
there are some exceptions, is pretty firm. If you don’t have your act
together, if you haven’t stabilized your life, you are not able to safe-
ly raise your child, about 1,100 or 1,200 times a year we do termi-
nate parental rights and free kids to be adopted.
hM};. MCcDERMOTT. You are nodding, Ms. Barr. Do you agree with
that?

Ms. BaLasco-BARR. We are going for that. New Jersey has a
unique system called voluntary placement agreement and the court
is not involved. Unfortunately, we have had some cases that have
languished awhile because of these informal placement agree-
ments. But we are rapidly coming into compliance so that we can
move more quickly toward permanence.

Mr. McDERMOTT. Thank you, Madam Chairman. Thank you both
for your testimony.

Chairman JOHNSON. May I just clarify, Ms. Barr, something you
said earlier in response to Mr. McDermott. You mentioned that you
had a?waiver. Did you have to get a waiver for the group home pro-
gram?

Ms. BALASCO-BARR. No. You have to have an allegation of abuse
or neglect in order to place a child in foster care. And we are—
when you put the mother and the child together, you are not alleg-
ing necessarily that somebody has been abused or neglected but
this is in the best interest for the kid. So you have to have the
waiver in order to access the funding.

Chairman JOHNSON. So this is a Federal waiver?

Ms. BALASCO-BARR. Yes.

Chairman JoHNSON. OK. I wanted to bring that out. I wasn’t
sure that is what you were saying. But, clearly, if that is what you
are saying, that is a perfect example of a need for greater flexibil-
ity, even though, in addition, Mr. McDermott’s line of questioning
and your comments about the judicial review do indicate the com-
bination of oversight and flexible service patterns that we have to
try to achieve if we want to improve the system.

I turn to Mr. Johnson.

Mr. JOHNSON OF TExAS. Thank you, Madam Chairman.

Chairman JOHNSON. Excuse me, Mr. Zimmer. I am sorry. I mis-
read my own list here. It is Mr. Zimmer’s chance to inquire.

Mr. JOHNSON OF TEXAS. Sure.
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Mr. ZIMMER. Thank you. Unlike Mr. McDermott, I am not an
Irishman from Chicago, so I don’t know what Mr. Murphy would
have said in the last round. I would like to give him some time.

Mr. MUrPHY. The Irish are known for fighting amongst them-
selves, probably more than any other ethnic group. Probably——

Mr. McDERMOTT. They have never said anything good about
each other.

Mr. MurpHY. I think the McDermotts were the ones who were
always turning in the Murphys back in—in any event, I think my
answer wouldn’t be that much different than Peter Digre’s here,
and that is that a 15-year-old kid who has a child, I don’t—I think
should go to school if she wants AFDC. And if she doesn’t go to
school, I would not give it to her. I would go one step further. I
don’t think I would give AFDC to anyone under 17 unless they
have a high school diploma under any circumstances, and I would
expect the family to step in and ﬁl{ the gap, and if the family
didn’t, that is when the State would step in.

The reason I say this, it sounds very harsh and it is harsh, but
I think we have to get the same message across to the underclass
that I get across to my own children and you to your kids, and I
think we patronize the poor today, whether it is an African-
American population, in cities like Chicago it is a racist message.
The message is we do not expect anything of you. I think the mes-
sage has to be we expect the same thing of you as we do of the
kig from the north shore in Chicago or from Connecticut or wher-
ever. And that message is a tough message. But the whole message
has been soft. The message to date has been anything else but
that, act irresponsible, you are going to get rewarded. Act irrespon-
sibly, we will reward you. We have got to turn it around. It will
be hard for the first few years but we have got to do it. So I would
do it.

I want to make one other comment. Mr. McDermott said Chicago
may have bad problems, et cetera. We have an organized group of
lawyers in Chicago, myself included. I am the one that went to the
press in the case that Mr. Matsui talked about, and I stood up and
I said, I made a mistake in that case. That case never would have
come out unless there were lawyers doing it.

New York, for instance, has an organized group of lawyers rep-
resenting children but they have draconian laws of confidentiality
which we don’t have in Illinois. Most States, the bureaucrats, the
child welfare crowd hides behind laws of confidentiality, so they
can stand up here and say anything they want to you.

What really goes on, if someone tries to come out and say there
is a problem in the system, then everyone says we are going to sue
you. I have had half a dozen—not half a dozen—I have had three
or four beefs against me with the attorney registration of the dis-
ciplinary commission, from State bureaucrats and other so-called
advocacy groups because I have gone to the media. This system has
more conhdentiality than the CIA and the FBI have. That is be-
cause it is in the child’s best interest, everyone argues.

It is not. And I used to think it was because it was in the bu-
reaucrats’ best interest for you guys not to know what really goes
on. But now I think the reason, the real reason we have laws of
confidentiality is everyone inside the system knows how flaky the
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system is but really thinks it is good flakiness and doesn’t want the
public to know so we hide behind them. The best thing you can do
1s do away with the laws of confidentiality so everyone can see how
bad the system is.

Mr. ZIMMER. Mr. Murphy, I am glad you brought your son here.
He should be proud of his father. You are setting an example—

Mr. MURPHY. He is a very bored little boy right now.

Mr. ZIMMER. Well, I can see that. Someday maybe he will appre-
ciate what a candid and forceful and passionate father he has got.
And I want to tell you in my experience in my 4 years in Congress,
you are the first public official who has ever taken responsibility
for a screw up in his department or under his authority, and I
want to commend you for that.

Mr. MURPHY. That is because I have only had one.

Mr. ZIMMER. Ms. Balasco-Barr, I want to commend you for the
good job you are doing in one of the most challenging divisions in
the State of New Jersaey. I know how difficult that job has been to
manage in years past. I am sorry you didn’t get to go through your
entire written testimony. I want to give you an opportunity to go
into some detail about where you think the Federal program shou%d
be changed and exactly how we could focus on outcomes rather
than procedure.

Ms. BALASCO-BARR. I believe that each of the 50 States is dra-
matically different and has different needs, which means that when

ou have an intent that is promulgated by Congress, there has to
ge flexibility in allowing that State to develop its child welfare plan
" according to the needs of that State.

The reason that we are having this hue and cry over family pres-
ervation, and it doesn’t work, you know, and it does and it is all
wrong and it is all right, is because each community and each
State has different kinds of problems that are addressed dif-
ferently, And the—the flexibility that is required is not so much
the flexibility in the money but it is the flexibility in the planning.

What Congress and what the administration needs to require
from States 1s an assurance of care, an assurance of the quality of
care, an assurance that the money is being directed not into the
ways in which have been sort of hinted at about people making
money on child welfare, but that money flows to the lowest possible
group of folks who can adequately ensure care for kids.

When we—the case plan—and I think it was Secretary Bane who
said the case plan is the foundation of child welfare practice. She
may not have said it like that. But if you don’t have a plan, what
are you doing? And that is where the structure of what we do in
chilg welfare has to be, on the frontline worker, the training, the
support, the knowing what it is that you are about the business of
doing in child welfare.

Oversight doesn’t do—I was getting ready to say a strange word,
but—it doesn’t count for nothing. It doesn’t count for nothing if the
training, the caseworker, the intent, the knowing what it is that
the people of this country want for children and families. If we
don’t know that at the line level, then we are wasting a whole lot
of money and putting in bureaucracy that overview, overview, over-
view and review. If you don’t have any foot soldiers, what are you
overviewing and reviewing?
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And that is where the emphasis, I strongly believe, in child wel-
fare has to be—the support, the nurturance, the caring for, the
training of the child welfare workers and firstline supervisors.

It is—yes, there is a system that we call child welfare and it has
advocates, it has people, it has agencies, it has whole lots of folks,
but we are all supposed to be about the business of the children
and families. And I think a lot of the anxiety and the discussion
and the confrontation goes on because sometimes we forget to ask
the people that we are supposed to be serving how can we best
serve you, and we all get together in conferences and workshops
and talk about those people and we haven’t taken the time to ask.
And maybe we could cut out some of the money if we would use
a lot more common sense, a lot more good practice, and we ask the
people who we are serving and we ask the caseworkers, how can
we help you do a better job? It is not going to conferences.

Mr. ZIMMER. Thank you.

Chairman JOHNSON. Thank you very much. Mr. Johnson.

Mr. JOHNSON OF TEXAS. You really sure this time?

Chairman JOHNSON. Sorry about that. The angle is bad.

Mr. JOHNSON OF TEXAS. Ms. Barr, I like what you say. It seems
to me you are saying that we ought to be looking after the chil-
dren’s welfare and not talking about welfare for children. And in
so doing, you made the statement that 427 reviews are a large part
of your effort in your State.

Do you know how many people are involved? I know you quoted
a number, 2-plus million, nearly 3 million.

Ms. BALASCO-BARR. There are 14 staff that directly report to me
who do the case reviews. But within each office, there are also case
practice reviewers on top of the case review boards that come out
of the judiciary system and then the judiciary review by the judges
after that.

Mr. JOHNSON OF TEXAS. So you have hundreds, at least, of people
that are not really directly involved with taking care of the child
but involved in making sure they dot the i’s and cross the t’s, is
that true?

Ms. BaLasco-BArr. I wouldn’t try to belittle it to the i’s, you
know, cross the t’s, but we do have a degree of oversight, that I
question its effectiveness. If you have established a pattern of doing
what follows the law and your outcomes give you that, then there
should be relief, some relief from the oversight.

Mr. JOHNSON OF TExAS. And I also like what you say about no
two States are alike. And you know, I don’t think we here in Wash-
ington can decide what is good for New Jersey and that it is cer-
tainly not the same thing for North Dakota or Texas, for that mat-
ter, or California, or Chicago, even. And I don’t remember making
but one mistake in my lifetime, either, Mr. Murphy. I appreciate
your comment., That is all I have. Thank you, Madam Chairman.

Chairman JOHNSON. Thank you, Mr. Johnson. Mr. Gibbons.

Mr. GiBBONS. Thank you. A brief question.

Chairman JoHNSON. And welcome, Mr. Gibbons. Pleasure to
have you.

Mr. GiBRONS. Thank you very much.

I am of the opinion that the child financial support system in the
United States is a mess. It certainly is in my State, in Florida.
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What impact would having a better child financial support system
have upon the problems that we are talking about here?

Mr. HorN. If I could address that a little bit. I think that cer-
tainly we could do a lot better job in both establishing paternity
and collecting child support. And it certainly is better if you are
raising children to have more financial resources.

But even if we were able to wave a magic wand and collect all
of the outstanding child support payments, children would still be
at-risk. One of the things we know is that when children are raised
in households where the father is absent and uninvolved, children
are at-risk even in upper-income households. So if what we are
talking about here is simply getting child support payments from
these men, as opposed to encouraging and supporting their active
involvement with their children, their children will still be at-risk
for things like child abuse.

So if we are going to talk about child support enforcement, and
we should, and if we want to improve that system, and we should,
and if we want to ensure that more children have more financial
resources through child support payments, and we should, at the
same time, we should recognize that fathers contribute far more to
their children’s welfare than simply child support payments. We
must, therefore, be just as aggressive at ensuring that the fathers
{}ave the ability to interact with and be involved in their children’s
ives.

And along those lines if I could go back to a couple questions be-
fore, it seems to me that one of the things we should have done
for that 14-year-old girl is that when she was 13 have messages
permeating her neighborhood that young boys should not impreg-
nate young girls. Frequently lost in the discussion about child wel-
fare reform 1s any talk about the missing fathers. We need to help
men understand that impregnating women before marriage is a
form of child abuse because we know that out-of-wedlock childbear-
ing places children at-risk.

One of the things we need to understand is that we have to focus
not just on the mother, the single mother, but also upon the absent
adul’t in that picture. That is the father.

Mr. MurpHY. You know, I think I would agree with Mr. Horn.
I would go one step further, and that is, for instance, the New York
Times last year did a study on all kids under the age of 15 charged
with murder in New York City. Of the 25 kids, 21 had no father
involved at all, 2 were silent on the issue, only 2 had a father in-
volved. To me, that is the missing thing.

I don’t know if—going after them for money becomes irrelevant,
because many of them don’t have money, but they should be in-
volved with their children. For instance, again in Chicago, we had
a 10-year-old kid who slit the throat of an older woman recently
and killed her. And everyone was saying this is a horrible thing,
he should go to jail. Of course he couldn’t go to jail. The question
to me was not the child, but where were his parents? Because es-
sentially he had no upbringing.

And I would—I would on a local level go for laws that said if a
kid under the age of x—whatever it is, 14 or 15—was brought in
on a charge of delinquency, I would bring the parents in and find
out what their involvement was. Now, if it was a poor welfare mom
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that tried hard and didn’t succeed, well, then there is—but if it is
a father who was not involved with that guy, he is the guy that
should be in the can, not the dopepeddler, because he is the guy
who is responsible. I am not suggesting dopepeddlers shouldn’t go
to prison, but I think it is more important to get word across to
fathers that we are going to put you in prison. You don’t have to
give them any money; what about taking him out to a ball game,
just being there once in awhile? And if a father is not doing that,
that is a crime. That, as Wade points out, is child abuse.

Chairman JOHNSON. There are requests for a couple of follow on
questions. We will go to Mr. McDermott.

Mr. McDeErMOTT. Thank you, Madam Chairman. One of the
questions I wanted to ask, because you talked about training, I
would like to know what the minimal qualifications are for hiring
a minimal—an entry-level worker in the child welfare system in
New dJersey and California and Illinois, if you know them.

Ms. BAaLAsCO-BARR. A bachelor’s degree in a human service area,
meaning education, psychology—preference is given to socialwork.
And there is an incentive for a master’s degree in socialwork, psy-
chology or counseling.

Mr. MCDERMOTT. Can’t get in with a history degree?

Ms. BALASCO-BARR. No.

Mr. McDErMOTT. OK.

Mr. DIGRE. It is very similar. It is a bachelor’s degree and at
least 3 years of experience in socialwork and an educational pro-
gram in a socialwork-related field. About 70 percent of the time,
people we hire have master’s degrees. Now the one exception to
that is, we recruit very hard in the universities to hire fully bilin-
gual employees, so we do have a class where we can hire trainees
and put them through a special curriculum and a special entry in
our department so that we have always got an adequate number
of bilingual employees.

Mr. MCDERMOTT. And the starting salary?

Ms. BALASCO-BARR. I don’t know.

Mr. McDERMOTT. Range?

Ms. BAaLASCO-BARR. The range, I think it starts around $32,000.

Mr. DIGRE. About the same, $32,000, $33,000.

Mr. McDERMOTT. Do you think you are representative of the
United States in terms of the qualifications to get an entry-level job
in a children’s welfare system?

Ms. BALASCO-BARR. I think so. There might be some States that
have more of a preference or are more specific about the socialwork
degree. But generally we sort of clump it under human services,
and then—but that is contingent on a real specific training pro-
gram after hire.

Mr. DIGRE. In my experience, I believe we are considerably high-
er both in terms of qualifications and pay, and frankly, back to
your earlier question, our turnover only runs in the 6 to 10-percent
level. I think that is a direct correlation of, if people can make a
living doing these jobs, they get invested in them, they stay, you
just have better outcomes.

Mr. MCDERMOTT. Before you give a caseload to people, how much
training do people have in New Jersey?
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Ms. BAaLASCO-BARR. They have a minimum of 2 weeks’ training
before they get a caseload. And then there is a period of time in
which they simply, like a shadow caseworker, they accompany a
professional worker around on her caseload and then slowly are
given cases. And then they come back for additional training after
they have had a small caseload of around 10.

Mr. McDERMOTT. And what—what is the average caseload in
New Jersey for a caseworker once they are full?

Ms. BALASCO-BARR. It ranges between 25 and 32.

Mr. DIGRE. The training requirement is 8 weeks in our training
academy, which incidentally is funded under IV-E administrative
costs. We have three training academies at USC, UCLA and Cal
State-Long Beach, our three schools of socialwork. And then they
go into a 4-month program in training units, where they are gradu-
ally phased in.

Mr. McDERMOTT. So it is really almost 6 months before they
get——

Mr. DIGRE. Yes, exactly.
| M)r. MCDERMOTT [continuing]. Actually starting to handle fami-
ies?

Mr. DIGRE. They are starting to handle, but in a special training
unit where they are under special supervision, where they are
slowly introduced to it.

Ms. BALASCO-BARR. New dJersey has just started working with
the Rutgers School of Social Work in a public child welfare training
prﬁgram. So I commend you—I mean, I envy you reall{.

r. DIGRE. Qur training academies were, incidental , one of the
things that caused the IV-E administrative numbers to jump up.

Mr. McDERMOTT. I raise this issue because I think it is impor-
tant for the record and the members to know the importance of
training and what you start with when somebody comes in.

When I was, in the early eighties, in the State of Washington,
we were taking people with history degrees. And they were getting
into the department because they had good grades and whatever,
and they really had no experience. You take a middle-class kid just
out of college and suddenly hand them a caseload of 15 or 20 fami-
lies from the inner city, most of them are sinking at sea, so deep
that they don’t know where they are for a long time. So that is why
I think 1t is important that people recognize the importance of the
programs that you are involved with,

Thank you very much, Madam Chair.

Chairman JOHNSON. I thank the panel.

Oh, Mr. Matsui.

Mr. MaTsuUlL Very briefly, both Mr. Murphy and Mr. Horn an-
swered questions regarding the cutoff of benefits at teen level. Per-
haps Mr. Digre and Ms. Barr could give me and the panel their
thoughts on the issue of cutting off benefits for teens or whatever
group they may be.

In addition to that, perhaps, Mr. Digre, in view of the fact you
have worked with family preservation programs, and so has Ms.
Barr, very briefly again both of you could answer the question
about the example that Mr. Murphy gave where a child was living
in a home with pets, monkeys, everything else, with a woman
whose IQ was low. And again, I know it depends upon the specific
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facts. But what would you do in a situation like that, in terms of
your programs?

Chairman JOHNSON. Before the panel answers this question, I
want just to clarify that the only proposal that denies benefits to
children under 18 does give them Medicaid benefits and food
stamps, and requires them to live at home. So those are the dimen-
sions of what we are talking about.

Ms. BALASCO-BARR. Governor Whitman has been asking us for
several weeks our reflections, and she hasn’t really come to a con-
clusion, but I do know of her intense involvement and interest in
early intervention and prevention. And I think whatever New Jer-
sey does, it will be a decision based on an individual case basis. It
will be something that—a decision made in the best interests of
children. It will not be a blanket or arbitrary denial of benefits if,
in turn, it does far more damage to a child than a principle regard-
irﬁg if you are such and such an age and you haven’t done this or
that.

Mr. DIGRE. Well, if somebody is terminated from assistance and
they are able to go into employment or income through a decent
child support check, or be part of a broader family, and if they are
able to have employment—the most important thing there is to
have health insurance so you can take care of your children and
all the health needs of young children—I think it would be fine.

If they end up in a situation where they don’t have assistance
to get the necessities of life, the juvenile court statutes will be
there. And as soon as you hit the point of lack of food, clothing,
shelter, the children will end up in the family preservation or fos-
ter care system.

In terms of the kind of approach we bring to family preservation,
we have taken a comprehensive—packaging 23 services into 1
package, a community-based approach working with community-
based agencies, everything from churches to local school districts to
the boys and girls club, to mental health centers, people that really
have roots in community networks.

We have required a high level of intensity. You have to visit the
family as often as 16 times a month to make sure that the first pri-
ority of family preservation, child safety, is that the kids are kept
safe; and we also institute 17 additional standards of child safety
to make sure we are really constantly keeping an eye on the safety
of the children.

So it is basically a comprehensive, community-based and very in-
tensive approach, very intensive on the visitations.

Mr. MaTsulL. Did you have a—did you want to respond? Maybe
you already have responded to the family preservation issue.

Ms. BaLasco-BARR. You know, as we were leaving the table, I
did have a thought, an impression, that no one that I know of—
and I have been a worker and a supervisor, et cetera—voluntarily
wants to say that they are abusing and neglecting their kids solely
to get the benefits of family preservation. I don’t believe anybody
in any community, whether it is rural or inner city or suburban,
wants to be labeled abusive or neglectful because of alleged serv-
ices that are given, or the $300 in emergency money in the family
preservation program.
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The families that I have met and worked with see only the bene-
fits of having their family strengthened by being involved in family
preservation. They then become advocates for the program when
they go back into their own communities, when they are in their
churches, that oftentimes we are able to intervene in another fam-
ily that is in crisis before they have been labeled abusive or ne-
gf;ctfu] because of the kind of value that communities have placed
on the family preservation program,

I feel badly that there are some States, and in Chicago it doesn’t
appear to be working, but I would ask that the committee look at
the places where it does work, that you do have people who don’t
want it to work for whatever reason. But family—for every time
they tell you, yes; after 12 months there was another incident, but
rather for 12 months there wasn’t an incident of abuse or neglect;
and then for every family that requires foster home placement and
we go through reunification, we have decreased the length of time
fmh?(ti that child has been in foster care. And that is a value that we

old.

There are no blacks and whites, and there are no this ways or
that ways. All of it has to be in light of, are we really doing the
best thing for kids and families?

Mr. MaTsuL I would like to thank both of you and all of you.

Chairman JOHNSON. I would like to thank the panel as well, but
before I do, I want to ask one concluding question and make a com-
ment that feeds into the conversation of the preceding 15 or 20
minutes.

Mr. Horn, in your testimony, in talking about what has caused
the explosion in the caseload, you say that abuse is up to 40 times
more likely to occur when the biological father is not living in the
home. Then you go on from that statement to say that this should
have driven a change in welfare services or affected the service net-
work in some way and that, instead, it resulted in an enormous ef-
fort to maximize reimbursements under title IV-E, which is the ad-
ministrative costs section of the program, which also is loosely al-
lowed to fund prevention. In other words, you couldn’t just address
this problem of fathers; you had to go through the burden of ad-
ministrative costs and all the documentation.

We all know that is a very heavy, complex program, that admin-
istrative costs section, and yet that was the only place you could
go for money to address this kind of new need. Is that the right
conclusion to draw from those two paragraphs of your testimony?

Mr. HORN. There is a wonderful moment in the movie “All tge
President’s Men,” in which Deep Throat says, “Follow the money”;
and I think if you follow the money when it comes to child welfare,
and you understand where the incentives are and where you can
draw down large sums of money, you understand where it is that

eople have put their efforts. And where they have put a lot of ef-
ort is in maximizing claims under the title IV-E administrative
costs program, because that is where the money is, that is where
the incentives are.

And last year, Congress passed and appropriated money for fam-
ily preservation services despite the fact that there really is no em-
pirical evidence that it is helpful. As Mr. Murphy says, the largest
study of its kind shows that family preservation doesn’t hurt,
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doesn’t help, just has a neutral effect. And yet now we are setting
up a whole network of family preservation services.

What we have to do is stop telling child welfare agencies to fol-
low the money, but rather to do what makes sense for them, con-
sistent with the needs of their local communities. And if in that
community one of those needs is to address the issue of
fatherlessness, well, they should be able to do that with the money
that they have available to them through Federal funding streams.
And so what I recommend and what I continue to urge this com-
mittee to consider is making those funding streams much more
flexible so that States can use them, given the wisdom that we
hear at this table about what is good practice, and stop them from
simply following the money.

Chairman JOHNSON. Thank you. And in conclusion, let me say to
the witnesses, any suggestions you have for the governance lan-
guage of a child welfare services block grant or for the means of
accountability, we are interested in those two things. Because if we
bring moneys together in a block grant, we certainly will not do it
without clarifying what the uses of those moneys should be for, nor
suggesting how we will know whether it got done or not.

is to the issue of the eligibility for children under 18, that is cer-
tainly a part of the welfare debate that is going on before the
Human Resources Subcommittee.

I thank you, Mr. Murphy, for your insight into that problem, and
all of you, for your thoughtful testimony, written and oral. Thank
you very much.

On the next panel are Marcia Lowry of the American Civil Lib-
erties Union, the Children’s Rights Project; Michael Petit, the dep-
uty director of the Child Welfare League of America; Ronald Henry,
the Children’s Rights Council; Brigitte Berger of Boston University,
professor of sociology; Corinne Driver, National Association of Fos-
ter Care Reviewers; accompanied by Charles Cooper, Citizen Foster
Care Review Board; and Karen Howze, adoptive parent,.

We ire going to let Karen go first since she does need to get back
to work.

Sorry, Karen, that this has gone rather longer than we might
have led you to believe it might, these first two panels. But it is
important for the committee to have a chance to pursue their ques-
tions if we are to make good decisions in the future. So with that
apo(liogy to you and to the rest of the panel, would you please pro-
ceed.

Ms. Howze. Sure.

STATEMENT OF KAREN AILEEN HOWZE, ADOPTIVE PARENT,
WASHINGTON, D.C.

Ms. HowzE. My children are products of the foster care system
in the District ofy Columbia. My children receive an adoption sub-
sidy each month, and that amount is equal to the amount that
their foster parents received when they were in the care of the Dis-
trict of Columbia.

I adopted Charlene and Karie 10 years ago. I was given very lit-
tle information about their backgrounds and their parents. I was
simply told that the parents were “perennial homeless people,”
with no known history of drug abuse or alcohol abuse.
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I think we all know now that perennial homelessness is a deeper
problem than just people wandering the streets. In fact, it over the
years became very clear to me that there was, in fact, drug involve-
ment by the mother, though it was not street drugs; it was her
need to take psychotropic medications because of her mental ill-
ness, and the assumption is that she was indeed taking those medi-
cations during her pregnancies.

By the time my children were ready for school, it was obvious
that there were some very serious problems that were directly at-
tributable at least to the mother’s condition and possibly to the fa-
ther’s, who was diagnosed as schizophrenic.

My children were not nurtured in foster care, which exacerbated
the situation. One of the things that they had to contend with was
a hypersensitivity to touch, which meant that if you touched them
or got close to them it felt as though there was a hot poker being
run across their skin,

They have serious difficulties processing language and using it.
Karie was nonverbal until the age of 6. At the age of 6, Charlene,
who is the oldest, one day said to me that she didn’t know what
was wrong, but she just felt sad. That was 1986, and since then
Karie has learned how to speak; she is now 11. By the time she
started first grade, though, she was on the road to autism because
of the level of nonservice that she had received in the public school
system.

Four years ago, Gloria was placed with us. She is a sibling of the
other two girls. She has a different father but the same mother.
Gloria was caught up in the District of Columbia’s lack of compli-
ance with Federal guidelines and standards and lived in foster care
and was reunited with her mentally retarded mother over a 5-year
period. In that course of time, she was sexually abused by both her
mother and by the foster care provider, who 1s the same provider
who cared for the other two girls when they were in foster care.
Learning about Gloria’s past helped me also understand
Charlene’s.

Today Charlene, and I mean today, this afternoon, is why I have
to leave at 2 o’clock; she is an inpatient at the Psychiatric Institute
of Washington. She has been diagnosed as bipolar, or having manic
depressive disorder. This child is 12 years old and it is very dif-
ficult for a 12 year old to understand what is happening to her
body. The end result is these are my children, but without adoption
subsidy, which comes to approximately $440 a month, which is not
a lot of money—if I did not%have that as a resource plus the medi-
cal assistance all in one package where I did not have to run
around and try to touch base with all the entitlements, I probably
would have had to turn my children back in, despite the love that
I have for them.

Four years ago, I left my job as an executive with the Gannett
Co.; I had been a founding editor of USA Today. I left that job be-
cause I could no longer travel and find adequate care that could
meet the needs of my children when I was on the road, regardless
of how much I was willing to pay.

Today, I kind of piece togetlZer whatever I can do to pay m
mortgage and pay transportation and food costs and save enoug
aside to pay for the constant therapy that the children need.
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The one thing that I would like to say to the committee is that
this entitlement program, unlike a lot of the other things that are
going to be discussed here and in the future, is one that was de-
si%ned for the children. Many people within the social service arena
believe that the parents who are receiving adoption subsidy are
money-grabbing people who just want to be paid to care for these
children; and of the 50,000, I can probably only imagine maybe 2
who would be in that category.

You lose everything when you suddenly find out 5 years after you
have made a commitment to a child that that child 1s not the child
or the children that you thought you were going to have. My chil-
dren may never be independent. My middle daughter, Karie, will
never be able to read or write with facility. She tries very hard, but
she is almost functionally retarded. Gloria has the beginnings of
multiple personality kind of issues that we have not begun to deal
with because it is too soon, it has only been 3 years.

Without the little bit of help and the security of that help, I
would probably be among those who would say to social services,
please come get them, I cannot care for them to the best that they
need to be cared for.

Now, since leaving my job, I now place all of my frustration
about this system—and 1n my attempt to really understand it, be-
cause it is extremely complex, as the other panels discussed and I
am sure we will hear today. I now represent children who are in
foster care as an attorney, similar to Mr. Riley.

Is that his name? Murphy. Some Irish something. They all look
alike, right? Similar to Mr. Murphy in Chicago on a different kind
of panel approach.

What I would say to you is, I am primarily a children’s attorney,
though periodically I represent parents. The children on my case-
load, my goal is to get them into families. This money helps, be-
cause the children I represent are just like my kids.

Children who come into the child welfare system came there be-
cause something went wrong, whether it is internal or external,
and those things that go wrong don’t go away. And somewhere in
society there has to be a responsibility to assist in paying for it.

I will tell you in the District of Columbia—not necessarily New
Jersey, not necessarily Oregon, but I think Ms. Balasco named only
5 States that seem to be paragons of good socialwork; there are 45
others, and those 45 would take the money out of this program and
the foster care assistance programs and use it to hire a
socialworker who would only help probably to exacerbate the kind
of problems that my children experienced and will continue to ex-
perience the rest of their lives.

I thank you. The yellow light is on and I made a vow not to hit
the red light. If you Kave any questions—-—

[The prepared statement and attachment follow:]
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STATEMENT
OF
KAREN AILEEN HOW3ZE

BEFORE THE
S8UBCOMMITTEE ON OVERSIGHT
JANUARY 23, 1995

My name is Karen Aileen Howze, and I am a single adoptive
parent of three daughters -- Charlene, Karie, and Gloria. My
children receive an adoption subsidy each month that is equal to
the amount their foster parents received when they were wards of
the District of Columbia.

I adopted Charlene and Karie ten years ago. I was given
little information about their parents. I was told the parents
are "perennial" homeless people with no known history of drug or
alcohol abuse. Little was known about homelessness at the time.
And no one told me that both parents were severely mentally ill,
and that the mother had been taking psychotropic drugs prescribed
for her mental illness -- probably throughout her pregnancies.

By the time the children were ready for school, it was
obvious that there were problems that were directly attributable
to their parents and their early days in foster care. My
children were not nurtured. They had a sensitivity to touch that
can only be described as the sensation a burning poker would
leave on one's skin. They have difficulties processing language
and using it. Charlene taught herself to read in kindergarten,
but she couldn't stand in line with the other children without
bumping into them and disrupting the all important line process.
She never cried. She was depressed. And at age six, as I was
putting her to bed, she looked at me and said, "Mommy, I'm sad.”

Karie, on the other hand, did not speak. By the time she
was to start first grade, she began to present signs of autism.
She could not function in crowds, and large spaces made her
extremely irritable or withdrawn. She is learning to read, but
will never be facile with reading or writing.

Four years ago, Gloria was placed with us. She has the same
mother as the other two, but a different father. She experienced
abuse during her early life that included molestation by her
mother and foster mother. She has serious emotional issues that
we are dealing with on a daily basis.

It is clear they have challenges that will be with them for
the rest of their lives. But, they are loving, caring children
who have a respect for themselves and for others. But all of
this does not change the reality of rearing them appropriately.

Today, my oldest daughter Charlene is in a local psychiatric
hospital. Last June, at age 13, she was diagnosed as manic
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depressive, the illness that plagues her mother. She has a .
condition that she will be faced with for the rest of her life.
She will need counseling and constant monitoring of her
medications. She must be taught at this early age how to tell
whether the medicines are working before her behavior
deteriorates. This is a lot to ask of a l12-year old. And it is
a lot to ask of a parent who volunteered to love and care for
children who had no one, unaware of the level of problems these
children face.

My friends often wonder how I am able to handle these
extraordinary stresses of parenting special children. I have had
to leave a career as an executive with the Gannett Co. Inc., to
care more effectively for my children. At the age of 40, I had
to change my profession and cut in half my earning power, go
through bankruptcy, and start again -- all for the love of my
children.

Without the four hundred and forty dollars I receive each
month for each children and the medical insurance that is part of
the package, I would not have made it through various periods of
the past five years. I might have had to dissolve the adoption
despite my love for my children. The combinations of problems
that my children have make for a household that is frequently
manic and probably would be considered classically dysfunctional.
I frequently feel so overwhelmed that I think it might be better
for the kids if they were returned to the child welfare system.

I receive great peace knowing that I am not the only parent who
has these thoughts. And I am grateful that I have had the
support of family, friends, and the financial support to meet
some of their special needs through the adoption subsidy program.

With the program, I have at least eliminated the first
reason that many parents give for returning children to the child
welfare system, not enough financial resources to meet their
needs. As an adoptive parent with special needs kids who is also
now a lawyer to children who are in foster care in the District
of Columbia, I know that if local jurisdictions are given the
chance to decide where the money will go, the choice will be for
social workers or support services to maintain the child welfare
system. I know, and you have heard from others, that the
financial support earmarked for special needs adopted children
saves the system financially in the end by promoting permanency
for the children. I ask you to consider the parents' side of
this equation: the subsidy program provides the support for the
children whose life history or life condition make it clear that
love will never be enough.

I am attaching to my testimony some information prepared by
the North American Council on Adoptable Children, who assisted me
in the preparation of my testimony.
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North American Council on Adoptable Children

970 Raymond Avenue, Sulte 106, St. Foul. Minneecin 55114-1149 « 612-644-3036 » Fax 612-644-9648

With its enactment of The Adoption Assistance and Child Welfare Act of 1980 (Public
Law 96-272) nearly fifteen years ago, the United States Congrass began to promote
the adoption of special needs children in out~of-home care by providing federal
reimbursement for adoption assistance payments made to the famnilies adopting them.
Undgr 96-272, states are required to establish adoption assistance programs that
provide monthly maintenance payments, Medicaid coverage, selected sacial services,
a::.c‘!d reimbursement for nonrecurring adoption costs to families adopting eligible
children.

The North American Council on Adoptable Children (NACAC), through the support of
the W.K. Kellogg Foundation, undertook this study to: (a) assess the general
offectiveness of adoption assistance programs around the country; (b) construct
profiles of children and families receiving assistance, as well as the types and
sufficiency of benefits made available to them; (c) analyze the impacts that various
systemic policies and practices have on the distribution of these benefits; and (d)
highlight dominant trends and areas of major programmatic concern among
assistance providers and recipients.

To address the objectives described above, input was solicited from state-level
adoption administrators and policymakers, front-line adoption workers, and adoptive
families in twenty states, including: Arizona, California, Colorado, the District of
Columbia, lilinois, Indiana, Kansas, Louisiana, Massachusetts, Michigan, Minnesota, .
Mississippi, Montana, New York, North Carolina, Ohio, Pennsylvania, South Carolina,
Texas, and Washington. In total, 27 administrators/policymakers (1.e., state adoption
supBrvisors, state legisiators, budget analysts, etc.), 140 workers (seven~five public
and two private—per state), and 532 families (responsibla for finalizing 753 domestic
adoptive placements through ficensed public or private agencies after 950} provided
information via telephone interview and/or written survey instrument.

BASIC FINDINGS
In compiling the responsas of these stakeholders, it was revealed that:

1. Adoption assistance programs (AAP) are critical in promoting
permanency for speciel needs chiidren.

While some respondents questioned specific provisions or practices within their state's
adoption assistance programs, there was virtually unanimous agreament that
payments and sarvices provided through tham are critical in finding permanent homes
for large numbers of vuinarable children. in general, interviewees confirmed that
adoption assistance programs are acomplishing what they were set up 10 do--that is,
tacilitating the permanent placement of children who otherwise might remain
unadopted.
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Raspondants repeatedly indicated that benefils provided through adoption assistance
agreemants are crucial to the iong-term “heaith” of children al':‘«:‘li famlm involved. The
statements below--the first two from state adoption suparvisors, the third from a veteran
ado;mon worker, and the last, most tellingly, from a letter written by an adoptive parent-
-typify comments made regarding the vital nature of these benefits:

* "There is no doubt that adoption assistance increases the number of special
needs adoptions that occur. There are kids out there who simply won't be
adopted without assistance. . . . Neadless to say, money used for these banefits
is money exceadingly well-spent. Adoption assistance is one of the few areas

in chiid welfare where dallars spent actually make a concrete differance in
children’'s lives.”

* "Adoption assistance expenditures are absolutely essential. . . . Waiting kids

are the neediest children in our entire society. We as policymakers can't

S:etenfk:o say that we support the family unit' if we dont provide assistance to
ese kids.”

« "Adoption assistance is a God-send. I've been a worker for over fifteen years,
and there is no comparison between the number and types of adoptions that
are completed now and those that were done when | started. So many families
have benefited from the program. | can't imagine what wouk! happen to
families if they had to do without these benefits.”

+*| am the father of twelve children, four born to me and eight adopted. My
adopted children all have special needs. Their disabilities ramge in saverity
from a daughter who was born missing her right hand to a son who has
Hanhart's Syndrome--congenital absence of one leg. both hands, and his lower
jaw. Others of my children are physically able but emotionally disturbad.

1 want to tell you about one of my children bacause | think it is essential that
you have some sense of what it is like to parent a special needs child and, more
specifically, to give you soma insight regarding the critical importance of
adoption subsidies to adoptive families.

Petar (not his real name) is fourteen. He was originally adopted at age
three by parents in Los Angeles. After one year of a difficult placement, his
adoptive mother burned him with bolling water. He went to the hospital, she
went to jail. He never saw her again. Ha was saxually abusaed during his
recuperation in the hospital. After that he lived in two separate foster homes
before joining our family.

Peter suffers from post raumatic stress syndrome, attention deficit disorder
with hyperactivity, and serious learning disabilities. Until he began aggressive
chemical treatment by a neuropsychiatrist, his behavior was leading him
straight for residential treatment and quite possibly the criminal justice system.

Lite with Peter is agonizing and painful. i can aiso be satistying and
rewarding. To say that it is a severe tast of our parenting skills is an
understatement. We never know from day to day or moment to moment whether
he will be threatening one of his siblings with a knife, or sitting quiatly playing
with Legos; on the roof urinating on the first unsuspecting soul to leave the
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housae, or reading a book on John F, Kennedy (a favorite of his): hoidi
playmate's head under water, trying to drown him, or neatly or;'nnizingngh;
belongings in his room in his peculiar compulsive way; or running away and
wamashring :ll ov;r’ town with God knows whom.

en his medication is effective, and lately—thank goodness— it is more
often than not, he can really focus and attend. On those days or during those
hours we can see his potential for achisving a normal (ife.

The expenses associated with our and Peter's accomplishments have been
enormous. The costs of psychiatric care, numerous psychological evaluations,
ongoing therapy sessions, spacial educational placements, and medicines are
a measurable drain on our financial resources. More difficult to measure are
the emotional costs of our fear, concern, and arxisty. The costs of alienated
relationships (neighbors, friends, and reiatives) are similarly unmeasurable but
aqually great. Howaver, | can assure you that all of these axpensas have been
substantial.

The adoption subsidy we recsive for Peter is a tremendous resource which
goes a long way in alleviating the financial strain of caring for him and in
procuring the professional assistance he needs. It also gives us the resources
necessary {0 provide a foundation for his life and to strengthen our family
structure. Most importantly, it allows us the means to continue our commitment
to him and to alf our children so that they may grow up safely in a permanent
and loving homa. With adoption assistance, there is hope for Peter's future, and
that's really the bottom fine.

in addition to affirming the overall effectiveness of adoption assistance as a
permanency incentive, most respondents--particularly those at the administrative or
policymaking ievel-were firm in their belie! that adoption assistance programs are an
efficient outiet for child weltare doltars. As voiced by one state supervisor, "The
adoption assistance program is the best ‘bargain’ in the entire child welfare
reaim...We're getting more for our dollars here than in any of our other programs for
kids." This is not to say that all interviewees were completely satisfied with the
workings of their own, or others’, programs. As several emphasized, "We must tighten
some things up in certain areas...The subsidy program is not a ‘cure-all’ for all bad fits.
It is merely a safety net.”

Nevertheless, and daspite these caveats, when specifically asked about the “proper”
prioritization of adoption assistance programs within the broader chiid welfare arena,
respondents were quick to stress the importance of subsidized adoption. Ensuing
discussions generally focused on the comparative merits andlor drawbacks of
providing additional (or fewer) rasources at the *front* (family reunification and
preservation services) and "back® (adoption services) ends of the service dalivery
spectrum. Participants agreed that allocating sufficient resources at both ends of the
spectrum remains critical for children and tamilies, but none advocated for reducing
adoption assistance funding in order to bolster front-end services. "Don't get me
wrong—family preservation services are definitely needed. We might even be ‘shont-
changing' tamiligs a little bit in this area right now. But adoption assistance is very
important, and it should not be cut in any way. Thare will always be a group of kids for
whom adoption is the mast appropriate permanency option who despaerately need
adoption assistance bensfits.®
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Chairman JOHNSON. Thank you very much.

Are there questions of Mrs. Howze?

Mr. McDermott.

Mr. McDERMOTT. How much trouble do you have in getting serv-
ices for your kids?

Ms. HowzE. Well, that is another issue. What I found in this
community and through networking with other parents who have
special-needs kids, we are—our needs are further ahead than the
helping psychiatrists, psychologists.

So often we are coming to them and saying, I see this, and they
can’t figure out what it 1s. We may have a sense of what it is, but
it is all touch and go. In fact, a number of people I know person-
ally, the therapists have said to them, why don’t you just turn
them back in, it is too much probably for you to handle. So there
isn’t really a network out there for people who come in this—with
this I-am-going-to-help attitude, and then find out that there are
very serious emotional and physical difficulties with the children
that says, oh, we will be a part of your process.

Instead, it is sort of like, well, you volunteered, just go on and
unvolunteer. And that is not unusual.

That is not part of the normal child welfare where you go for so-
cial services. It is the rest of the community. _

So that is a very good question. It is very difficult to find serv-
ices.

Mr. McDERMOTT. Well, I was really driving at a more specific
point, and that is, you have Medicaid coverage for these children
under the special needs program?

Ms. Howze. Right. And my agreement also allows—they have
changed the way that they are doing it now, but because there
were so many uncertainties and because I am a smart person, I
asked that they leave some wiggle room. So when I don't—when I
first go to Medicaid providers and when they are not working in
the best interests of my children, then I will find people in the com-
munity who will let me pay after reimbursement from the District
of Columbia.

There have been times when the District of Columbia has re-
fused to reimburse. For example, my middle child has nn tongue
muscle, so her speech is affected by that. She needed braces to re-
shape her mouth. We still haven’t gotten the braces, though she
gets lots of speech therapy, because DHS decided that they didn’t
think that was an appropriate expense.

So it is a dicey situation that parents are in, and you have to
pick and choose what is most important. I have had to choose be-
tween focusing on my bipolar child because of the seriousness of
that and the level of medication, and hold off on the other two in
terms of their needs; and I don’t think anybody should ever be
?laced in that situation, regardless of where the children came
Tom.

Mr. MCDERMOTT. Are the costs for your child being in the mental
hospital, are those going to be coverex under Medicaid?

Ms. HowzE. Those are covered completely under Medicaid, and
that is another very good issue. Because if I—I don’t have health
insurance because I left my job. But if I did, she would not be able
to go in the way she has been able to go in the last 2 years.
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Mr. McDErRMOTT. Thank you.

Ms. Howze, Now, I would like to say, I will guarantee the U.S.
Government and every taxpayer that my daughter will not be
walking around the streets lying on a grate somewhere. That is
what this is for, It is the preventiveness that keeps us from having
major adult problems down the line, and that is what adoptive par-
ents attempt to offer to their children.

Mr. McDERMOTT. We are grateful for people like you who will do
the kinds of things you are doing. Thank you.

Ms. Howzkg. Thank you.

Chairman JOHNSON. As you work with the system, is there any
focus on, as there is with people over 65, you know, the costs of
keeping people out of nursing homes versus in nursing homes? Is
there any support for perhaps more generous services or supple-
ments in addition to Medicaid, recognizing that if you didn’t have
these kids, they would almost certainly be institutionalized?

Ms. HowzE. No. Because I think one of the things that has hap-
pened, and probably was happening before the passage of the Pub-
lic Law, is that the State or local jurisdiction is so bound with their
budget vagaries. So, for example, the District of Columbia is in a
major, major problem right now.

I happen to have a client who is about to be adopted who is CP,
G-2, blind, deaf, the whole bit. It has taken 9 months to try to ne-
gotiate a rate of payment for the care giver who wants to keep this
boy for as long as he lives. That is the kind of playing with people’s
lives that occurs, that is based on fiscal and not on the needs of
the child.

Chairman JoHNSON. Thank you very much. Thank you for your
g)(:od testimony. Thank you for your contribution to the lives of
these children and to the strength of our society.

Ms. HowzE. Well, any time.

Chairman JOHNSON. Thank you very much.

Marcia Lowry.

STATEMENT OF MARCIA ROBINSON LOWRY, DIRECTOR,
CHILDREN’S RIGHTS PROJECT, AMERICAN CIVIL LIBERTIES
UNION

Ms. LowRry. Good afternoon. I am very glad to have the oppor-
tunity to talk to you. Coming at the——

Mr. MCDERMOTT. Use the microphone, please.

Ms. Lowry. Coming at the end of a morning of very interesting
testimony makes it hard to kind of restrain myself to what I origi-
nally started out to say, because there have been so many interest-
ing and important ideas here. And certainly the first speaker on
this—can you hear me?

Mr. McDERMOTT. Madam Chairman, your remarks will be in the
record, so if there are other things you have heard, I hope that you
will carry on so it is a real discussion here.

Ms. Lowry. I am going to do my best. And certainly the last
speaker illustrates a very important point, which is there are in
fact extraordinary human beings in this country who are willing to
give homes to children in serious trouble and willing to stick with
them. And many children who have been in our foster care system
are very, very damaged by that experience in itself.
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The government spends a lot of money to produce children who
are very, very fortunate to find a woman like Ms. Howze, who is
p}l)'epared to take these children in and make a commitment to
them.

We were earlier hearing a little bit about children having chil-
dren, and let me just say I am—I am an attorney. I represent chil-
dren in class action lawsuits against State and county child welfare
agencies for falling below even what I consider to be the fairly
broad standards of Federal law. And one young man, who was in
foster care from the time he was 13 months old and is now 28
years old, said to me at one point, when he was getting married,
and I said, “You know, ma,ybe you ought to think about postponing
having children for awhile”; he said, “I never had a family, I want
to have my own family, I want to create my own family.” But he
had been in foster care his whole life, and although he was able
to father children, he wasn’t able to raise them. And his children
are now in foster care as well.

The points that I really want to make today, that I have heard
a little less about, are three:

There must be specific Federal standards in whatever Federal
legislation governs the provision of money to the States. There are
standards now in title IV-E. They are minimal standards. If we
really wanted to have good child welfare systems, we would have
more specific standards; and we could do that without taking away
from the States, flexibility about how they administer child welfare
services. But from the standpoint of these children and particularly
from the standpoint of someone who has looked at many of these
State child welfare systems, it will be a disaster, in my view, for
these kids and for the use of government money if we take away
what we have already got in terms of standards.

You heard something today about training for workers. You
heard about caseloads. You heard about supervision. You didn’t
hear about quality assurance, but that is a big issue in the States.
None of those things are required in the Federal statute now, and
I am not here today to ask you to put them in. But what I am say-
ing is, if you are really looking at quality services, those kinds of
things are minimal things to do.

What you have now is a requirement for case plans, you have a
requirement to move toward permanence. What you have is some
very minimal standards with regard to placements. Without telling
the States how to run their systems, I can’t believe that anyone
would say it is possible to provide decent services for children when
you have 150 kids on your caseload. You can’t do it.

During trial on the lawsuit against the D.C. child welfare sys-
tem, we heard testimony from workers who said, when we asked
them whether they made case plans, they laughed. They said all
I am trying to do is get through my day without a child dying on
my caseload. Now that was the right choice for the worker, but if
we are serious about trying to get permanence for kids, the work-
ers have to have caseloads ancf training that enables them to do
what we want in the Federal statute. But most importantly, we
have to have some general standards that are enforceable and
about which there is oversight exercised.
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And I really emphasize, I am not trying to come out on the other
side of the question of whether the States should have flexibility.
They should. They should decide what programs work best to get
permanence for kids. But they have got to get permanence for kids
or we will be back to where we were prior to 1980 when we had
Federal funds go to the States under a statute, title IV-A, that ba-
sically did not set any standards at all.

Second, I believe that there has to be some Federal oversight. I
do not believe that the 427 audits were effective and I don’t believe
that they did a good job. That doesn’t mean that there can’t be
ﬁood, competent Federal oversight that will really tell us what is

appening in the States without being incredibly burdensome.

And finally, whatever standards we have in Federal law must be
legally enforceable, so that when the Federal oversight falls back,
as it unfortunately has over the last 14 years, and when the States
are not meeting the Federal standards, the children have some
rights to hold the States accountable themselves.

hank you.
[The prepared statement follows:]
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TESTIMONY OF MARCIA ROBINSON LOWRY
AMERICAN CIVIL LIBERTIES UNION

My name is Marcia Robinson Lowry and I am the director of the Children’s
Rights Project of the American Civil Liberties Union. 1°'m very grateful for the
opportunity to present testimony today to this subcommittee on this important
issue.

Ever since the Adoption Assistance and Child Welfare Act (Public Law 96-
272) became law in 1980, we have been bringing lawsuits against state and county
child welfare systems for violating the minimal standards that are contained in
that federal legisiation. We represent tens of thousands of abused and neglected
children in city and state child welfare systems around the country.

Foster care systems established and funded to serve children are failing,
producing only more damaged graduates who will go on to produce new generations
of damaged children, who will continue to lead unspeakably tragic Tives and who
will increasingly tax our public resources.

In 1980, Congress passed good legislation intended to protect children and
to ensure that the billions of dollars spent in state child welfare systems was
used as the opportunity to help and to protect these children, to intervene in
their Tlives so they could have a decent childhood and the opportunity to grow up
into healthy and productive adults.

For the most part. this legislation has been neither monitored nor
enforced, and in many instances these huge amounts of federal money have not been
used by the states to achieve the goals that Congress intended.

The protections included in this legislation need to be strengthened and
enforced, not eliminated. The federal government certainly needs to do a far
better job in its oversight of the $3.5 bitlion dollars in federal funds expended
in 1994 for foster care services. It cannot leave these programs unmonitored.

Even with the standards contained in Public Law 96-272, the states have not
done a very good job. If Congress eliminates those standards, by providing child
welfare funds to the states in a block grant, and if it eliminates federal over-
sight of federally-funded programs for abused, neglected and dependent children,
by eliminating "427 reviews," these children are certain to be damaged even
further. The consequences are truly unthinkable.

The issues being considered by this subcommittee today are critically
important to the most desperate and vulnerable children in this country:

The almost 450.000 children in federally-funded foster care. a
number which has increased 62% in the last ten years:

The almost 3 million children reported for abuse or neglect in 1992, a
130% increase in the last ten years.

These numbers reflect the heart-wrenching stories of countless children
whose care at the hands of their government caretakers has often not met even
minimal standards.

In Milwaukee. 10-year-old Alan talks matter-of-factly of his current
foster family being recruited by his aunt distributing flyers in the
neighborhood that say., "I'm a 1ittle boy. 1 like soccer. What I really
need is a mom and a dad." Alan entered foster care when he was five. His
mother abandoned him. and has a history of drug abuse and imprisonment .
He has been in five different foster placements, and two unsuccessful
returns to his mother. during at least one of which he was abused by his
mother's boyfriend. He has been in at least eight different schools. His
aunt. who could not care for him herself. advertised for a home for Alan
after the child had remained in a temporary shelter for 11 months. and her
phone calls to the child welfare agency had not been returned.

In Ph]]adelphia. a mildly retarded child who had been in foster care for
his entire nine years. was taken out of the state by his fourth set of
foster parents without his worker's knowledge because the worker had not
visited the foster family for over a year and didn't know of their plans
to move. His whereabouts were discovered in another state. after he
arrived at school with observable bruises. Local police found that the
foster parents were controlling his behavior by tying him to a tree.
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While we must allow the states to have flexibility in designing and
administering their child welfare programs, and in deciding how to meet the
standards contained in federal law, we simply cannot assume the states will
provide adequate protection to children in the absence of enforceable federal
standards and some form of federal monitoring and oversight. This is not an
issue of trust; it is an issue of verifying whether the states are, indeed. using
federal money to meet certain basic and generally accepted standards. We must
remember that these children are more voiceless and powerless than any group in
our country, and that if Congress takes away the minimal protections provided by
federal law, they will have none.

This subcommittee is addressing the questions of whether the federal
reviews required by Section 427 of the Adoption Assistance Act have resulted in
better services. and whether block granting federal child welfare services and
foster care programs will improve services to children. Since state foster care
systems remain so damaging, des$1te the enactment of Public Law 96-272 14 years
ago, it may be tempting to simply try something different. Instead. however, I
urge you to make good on the promises of that law, and to take steps to ensure.
for the first time, that it is actually enforced. °

There are three basic points that must be made.

1. CONGRESS MUST CONTINUE TO IMPOSE MINIMAL STANDARDS NOW
CONTAINED_IN FEDERAL LEGISLATION FOR CHILD PROTECTION
AND CHILD WELFARE SERVICES AS A CONDITION OF FEDERAL
FUNDING TO THE STATES.

States are entitled to make their own choices about precisely how to care
for their abused and neglected children. but the federal government must be a
partner in this process if chiidren are to be protected. Congress is bath
entitled and obligated to impose these minimal standards because it pays a large
share of the costs. It is both necessary and appropriate for Congress to set
basic standards on how this money should be spent, and on what general public
policy goals it wishes to further.

A consensus exists within the child welfare community. including standard-
setting organizations, public administrators, and advocates. about minimal child
welfare services and practices that should exist within every child welfare
program:

e child welfare agencies must protect chiidren they know to be at risk of
harm_from abuse or _neglect: child-welfare agencies must respond promptiy
to reports of suspected abuse and neglect and must provide services to
protect children who are the subjects of such reports from harm:

e child-welfare agencies must try to keep families together so long as the
child can remain safely in the home: before removing a child from his or
her home, child-welfare agencies must first attempt to provide services to
the child and family in an effort to preserve the family, so long as the
child can remain safely in the home:

e child-welfare agencies must try to minimize the time children remain i
foster care: for those children who do enter government foster-care
custody. child-welfare agencies must provide case planning and cervices
that are geared towards allowing children to return home as quick'y 2=
possible or, if that is not possible or appropriate. allowing children to
be adopted.

e child-welfare agencies must care for children while they remain in foster
care: recognizing that most children who enter foster care are already
damaged from abuse and neglect and thus often need intensive services
child-welfare agencies must provide services to children in foster care -
including medical services, stable and appropriate placements, educational
services, psychological services. and counseling -- that are appropriate
to their needs and that will assure that their experience in foster care
is a healthy one.

e children are damaged by protracted stays in foster care- while wany
children need to enter foster care to assure their safety, it is widely
recognized that Tengthy stays in government custody can be very damaging
for them. And in this respect it is essential to understand that fo
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children time has different dimensions than for adults: a year in the
life of a child can be an extraordinarily long time. Indeed. for an
infant or toddler. the passage of months without a stable and permanent
caretaker can be permanently damaging. It is critical that child-welfare
agencies move urgently to restore permanence to the lives of children in
foster care.

In fact, these practices are currently mandated by the Adoption Assistance
and Child Welfare Act of 1980. which Congress passed in response to concerns
about children drifting for years in state foster care systems. Though the
statute imposes only minimal substantive obligations on states that choose to
receive substantial federal funds to support their foster-care systems. it does
require that states provide planning and services to children in an effort to
shorten their stay in foster care and to protect children while they remain in
foster care.

The current provisions in the Adoption Assistance Act, Title IV-£ of the
Social Security Act. set hasic standards for child welfare services without
proscribing how a state should meet those standards.

For example. the Taw requires that each child have a written case plan that
describes the reasons for the child's removal from his/her home and the appro-
priateness of the child’s placement:

each child have a case plan for assuring proper care and the provi-
sion of services:

services be directed toward facilitating either the return of the
child Lo his/her parents, or the child's adoption, so that if at all
possible, the child be raised in a family and not in government
custody;

the child’'s case plan assures that the child receives proper care
for as long as the child remains in foster care;

that the states develop programs to try to keep children out of
foster care whenever possible;

that homes or institutions 1in which children are placed be
reasonably in accord with standards recommended by national
organizations:

that the status of children in foster care be. reviewed periodically
in state proceedings to determine their future status.

These standards are neither overly prescriptive, nor are they utopian.
Indeed. from the standpoint of protecting children, even more specific standards
would be far better. No standards at all. or standards that are unenforceable.
would be disastrous.

Nothing in this statute tells the states how to meet the broad standards
in the statute, or what kinds of services or programs should be provided to do
so. Eliminating these standards by block granting federal funds will deprive
children of all-protections.

__The problem with the statute is not that it imposes burdens on the states
or interferes with.the provision of effective services, but that it is simply not
being followed. But these protections must remain in place, for a number of
reasons.

These protections set guidelines for the states which have some influence
an state policy. The protections in federa) Yaw provide the standards on which
federal oversight efforts must be based. And the protections in federal law
provide a basis for advocates to hold the states accountable in the most egre-
gious situations.

At the end of the 1970s, Title IV-A of the Social Security Act, which
contained virtually no standards or protections for children, governed the
pravision of federal funds to state child welfare systems. There were at least
500,000 children in custody at that time. and general agreement that foster care
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was no more than a custodial system. The legislative history supporting the
enactment of Public Law 96-272 clearly expressed Congressional concern about the
lack of federal monitoring of the use of federal child welfare funds. In passing
the act in 1980, Congress noted that the federal funds provided under Title IV-A
had not been used by the states to "move children out of foster care and into
more permanent arrangements by reunifying them with their own families when this
is feasible, or by placing them in adoptive homes." and that “there were signifi-
cant weaknesses in program management which had adverse effects on the types of
care and services provided to foster children.”

Prior to the passage of this federal statute, children in foster care often
had no chance at all to ever leave government custody. Adoption was something
usually reserved for infants. If it did not take place within the first several
months of a child’'s Vife, the child was considered unadoptable. A few examples:

Carlos entered foster care when he was 13 months old. He lived in
an institutional nursery for several years, a series of foster hames
and institutions. When he expressed grief over his father's death.
he was committed to a state mental hospital. When he turned 16, he
was imprisoned for an altercation with a child care institution
security guard. He is now 28, lives on the street, and has two
children in foster care. There was nothing extraordinary about his
case and nothing that happened to him viclated the legal standards
applicable prior to the passage of Public Law 96-272.

Susie, two, and Donnie, three, were discovered in a closet, where
their mother had left them because they had misbehaved. Despite
their early neglect, they were still in relatively good
psychological shape. They spent their next 13 years in foster care,
where Donnie 1istened on the other side of a closed door while Susie
was repeatedly sexually abused by one of their temporary foster
parents.

After Public Law 96-272 was enacted, there were some limited improvements
in state systems. For example, much more serious attention was paid to developing
services to families to prevent abuse and neglect, and to avoiding the need for
foster care; to getting children adopted; and to moving children from large,
expensive custodial institutions into more family-1ike settings. State agencies,
many of which had previously had conducted almost nc planning for children once
they entered state custody. became aware of the need to develop written case
plans for children and, through those plans. became increasingly aware of the
need to set goals and determine the steps to accomplish those goals for children.
Within the first several years of implementation, the national foster care
population dropped to 270.000 children.

However, these advances were short-lived, for several reasons unrelated to
the statute itself but at least partly related to its enforcement.

States soon learned that the federal enforcement mechanism provided in the
statute, the 427 review as it was developed by the federal Department of Health
and Human Servicés, was not, in fact, a rigorous, thoughtful monitoring
mechanism. Very few states failed these reviews -- indeed, advocates quickly
learned that any state that failed a federal 427 review had a system in which
children’s lives were in jeopardy. to say nothing of their emotional well-being.
One reason for this might have been that the only sanction provided by the 427
review to process was the denial of federal funding, a draconian sanction to
impose on a child welfare system already unable to provide minimally adequate
services to children. And then, in 1989, Congress suspended the availability of
thg federal funding cut-off. providing no sanctions at all for failing a federal
427 review.

It seems very reasonable to conclude that the failure of the federal
government to either conduct meaningful reviews or to enforce the requirements
of the federal law made it clear to the states that there would be no
cons$quences -- at least at the federal level -- to their failure to comply with
the taw.

In addition, however, other factors were at work. State systems in need
of widespread reform if they were to meet the minimal goals of the federal
statute had barely had time to start developing their own approaches when
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circumstances changed. The number of reports of suspected abuse and neglect
exploded, with a 130% increase from 1984 to present. an explosion related both
to greater public awareness and better reporting procedures but alsc correlated
closely with drug abuse, homelessness, and other serious social dislocations that
have devastating consequences for children and their families. Second, children
began entering foster care at a younger age, staying longer and manifesting
increasingly serious problems -- related in part to increased drug abuse by women
-- problems that make it that much more challenging to treat these children and
find them permanent homes. Finally. there have been substantial reductions in
state and local support for social-service systems, reductions that have robbed
child-welfare agencies of critically needed staff and service resources.

Given these forces, and the lack of federal effort to ensure implementation
and enforcement, it should be no surprise that foster care systems are failing.
However, it would be wrong to conclude that the Adoption Assistance Act has
contributed to that failure. Rather. these systems are failing despite the
statute’s protections and despite the considerable federal resources that the
statute provides.

A consensus exists in the child advocacy community about the importance of
legally enforceable protections for children in foster care. This consensus is
based on a number of factors:

e (Children in foster care have no say in the political process- Children in
foster care can't vote, usually have no way of communicating with anyone
(much Tess with their elected representatives), and don't have fancy
lobbyists or influential PAC's. Indeed, our citizens who are in foster
care -- abused and neglected children -- are probably the most politically
helpless group in our society. Because of this. it is essential that they
have guarantees of minimal care and protection that can be legally
enforced.

[ Foster care systems are cloaked in secrecy that often_is used to conceal
illeqal and unconscionable practices- Every state in the country cloaks
its foster care system in secrecy, prohibiting the disclosure of any
information about children’s experiences in foster care. Though these
statutes often were enacted to protect children, they routinely are used
by state officials to conceal illegal and unconscionable practices. Given
this secrecy. it is essential that there be the type of external oversight
of these systems that legally-enforceable protections provide. Indeed, it
has only been through litigation that many of the worst foster-care
practices have been exposed.

e (hildren in foster care are in government custody- Every child who is in
foster care 1s in government custody. Our society long has recognized
that when the government takes custody of an individual, there must be
basic legal protections to assure that that custody is not inappropriate
or abusive. Given the serious problems that pervade many state foster
care systems, it is particularly important that children in foster care
have such legal protections.

In Tight of these considerations, it is absolutely essential that Congress
assure that children in foster care have minimum protections that are Tegally
enforceable. And given the consensus within the child-welfare community, it is
clear that those Tegally enforceable protections should at least include the
standards currently contained in federal law, which could be eliminated if foster
care funds were block-granted.

it is impossible to say whether child welfare systems now operate in a way
that is more harmful to children than the systems that Public Law 96-272 was
designed to improve. It is fair to say that many are not meeting even the
minimal goals contained in that law. It is also fair to say that we are
squandering the opportunity to ensure that the very large amounts of federal and
state money spent on child welfare services be used to benefit, rather than harm,
our country’s poorest and most vulnerable children.

The solution is not to eliminate the minimal protections we have. The
solution is to make these protections more effective.
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II. THERE MUST BE ADEQUATE FEDERA% REVIEW AND OVERSIGHT TO ENSURE
THAT THESE STANDARDS ARE APPLIED.

This subcommittee is concerned with the question of whether the 427 reviews
have, thus far, served to improve the lives of children. For the most part. the
answer to that question is no. However, that does not mean that another form of
federal oversight would not bring about a different answer. Congress was
concerned about the lack of federal oversight in 1980: it should be equally
concerned today. While we are critical of the Section 427 reviews that have
taken place thus far, we very strongly endorse the need for meaningful, effective
oversight. which can and should be provided under Section 427 of the statute.
That is not to say that section 427 could not be improved. But even as presently
enacted, that section 427 provides a basis for adequate monitoring, if the
procedures that are developed under the statute -- about which HHS has broad
discretion -- are well-planied and meaningful. The procedures that have been
utilized in the past were not.

Section 427 of Public Law 96-272 provides that states must meet certain
criteria related to the broad goals in the Adoption Assistance Act in order to
qualify for additional federal payments. It does not specify how the federal
government should make the determination of whether those criteria have been met.

In the past, the Department of Health and Human Services chose to comply
with this provision of the law by conducting what this subcommittee is referring
to as the "427 reviews." It would be hard to find many people who believe the
reviews, as previously conducted by HHS, tell anybody anything about whether
states are protecting children, or meeting the broad goal of trying to ensure
that g?i]dren grow up in families -- either their own, or adoptive -- whenever
possibie.

As originally enacted, section 427 of the Adoption Assistance Act required
states to provide minimal services and have certain systems in place in order to
receive child-welfare funds under the statute. In an effort to assess whether
states were complying with these minimal mandates. the Department developed a
process that invoived an overview of state systems as well as a review of a very
small number of case records of children in the state’s foster-care program.
Based on this review, the Department would then declare whether the state was or
was not complying with the mandates of section 427. Those states that were out
of compliance were to be declared ineligible for federal reimbursement for the
fiscal year to which the finding of noncompliance applied.

As an initial matter, the review methodology was hopelessly inadequate.
For instance, under that methodology. the Department could lock at as few as 25
cases, regardless of how many tens of thousands of children were in a state’s
foster care system, in concluding that the state was complying with the statute.
The shortcomings of the methodology were best demonstrated in 1989, when the
Department declared that the District of Columbia had passed its 427 review
shortly before a federal judge described the DC system as a “travesty” and found
the whole system to be operated 111egally in violation of the Adoption Assistance
éc% ag well as the federal Constitution and statutory Taw of the District of
olumbia.

Now, in addition to the fact that Congress suspended the funding sanction
for states that failed 427 reviews., HHS has also suspended the reviews
themselves. It is my understanding that HHS has been working on new procedures
to provide more effective and meaningful reviews. Whether this new version of
the 427 reviews will indeed, be better, remains to be seen. But it is clear that
effective and efficient federal reviews can be designed to determine whether
children are being protected and whether the minimal goals of 96-272 are being
met .

However, it is absolutely essential that the federal government not shirk
from its oversight responsibilities on behalf of children who are in state
custody. or at risk of entering custody. and for whose benefit large amounts of
federal money have been appropriated. Section 427 imposes no constraints on
HHS® development of an effective and meaningful monitoring process, does not
dictate either the scope or the extent of the reviews, and provides wide
flexibility to develop reviews that are not unduly burdensome but which
nevertheless allow the federal government to protect these children.
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Congress went a step further in ensuring the potential effectiveness of 427
reviews by its passage of H.R. 5252 in the 103rd Congress. This bill provides
for a far more constructive and far less intrusive new review process. Under
this new bill, states substantially complying with the broad goals of the federal
Taw will be reviewed less frequently. States which “fail” the new 427 review will
have the opportunity to implement their own corrective action plan, with the
provision of technical assistance. The bill still makes federal sanctions
available, but provides far more opportunity for non-complying states to bring
themselves into compliance with the federal standards, without being penalized
by the loss of federal funds while trying to do so.

While the "427 reviews" utilized over the Tlast 14 years have not
demonstrably improved the 1ives of children, they were very deeply flawed. That
does not in any way eliminate the need for adequate 427 reviews, Congressional
oversight and protection for these children. Without impugning the concerns of
many at the state level for their state's neglected and abused children. the
inescapable fact is that toc many states have a demonstrated record of failing
to protect the children in their custody.

III. THE STANDARDS SET BY FEDERAL LAW MUST BF LEGALLY ENFORCEABLE.

In the absence of specific, enforceable federal standards, such as
currently exist in the federal Adoption Assistance Act, the half-million children
in government custody have few rights against their state custodians. if these
custodians fail to meet the minimal standards and provide basic protections to
them.

Although the states are entitled to discretion to determine the best way

to meet the federal standards and to provide proper care for children, what

rograms are most effective in trying to ensure permanence for children. and how

Best to provide services to these children. However. the states should not have

the flexibility to take millions of dollars in federal funds and not even make

efforts to meet these very broad goals, or to operate their child welfare system
in such a way that makes the achievement of these goals impossible.

For example. to take some real-life illustrations, state child welfare
systems in which the telephone lines set up to receive abuse reports often go
unanswered are not making efforts to protect children. States which leave
children in unlicensed and unsupervised foster homes are not experimenting with
new program designs. States which determine that abandoned three-year-old
children are unadoptable -- without trying to recruit adoptive parents for them -
- are not trying to find permanent homes for children. States which fail to
provide any treatment at all for sexually abused children are not providing
services to meet children’s needs. Nevertheless, and regrettably, these
situations exist in too many of our cities and states -- all of which operate
federally-funded children welfare systems.

The standards currently contained in federal law do not permit advocates
to challenge a state for violating federal law based on the view that one
approach to children’s services may be better than another. It does permit
advocates to seek protection for children. however, when a state does not even
develop its own reasonable approach. Without such standards, and the right to
enforce these standards. children are entirely without protection.

Increasingly. and in some measure because the federal government has not
itself ensured meaningful implementation of the law, the standards in federal law
have been used as the basis for lawsuits on behalf of abused and neglected chil-
dren. For example:

In the District of Columbia.Caseloads were so high that one worker
testified she couldn’t develop plans for children -- she just wanted to
make sure that all the children on her caseload were still alive. Almost
no children were adopted, because the District did such a poor job of
recruitng adoptive parents and making children legally available for
adoption. Young children lived for years in expensive emergency
institutions because foster parents weren’'t recruited or screened. and
there were virtually no services to either help parents keep their
children at home, or to help them take children back from foster care.

In addition to being extraordinarily damaging to children, the
Washington. D.C.. foster care system wasted extraordinary amounts of
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money. Children were kept in the most expensive but unsuitable
kinds of care, and left in foster care when they could have been
discharged either to their parents or to adoptive parents. The
computer system was so outdated that over a million dollars was
being paid to foster parents who no Tonger cared for children but
whose names had never been taken off the rolls.

After a successful Tawsuit was brought. problems remain but a great
deal has aiready changed: training was instituted for all workers:
the number of workers tripled; foster homes are now being visited
and supervised; hundreds of children are being adopted; special
units have been created to help children stay out of foster care by
providing short-term help to their parents; and the response to
child abuse and neglect reports has become more timely.

Now, because of continuing difficulties, outside experts have been
brought in by the federal court to help the District solve some of
its problems that continue to put chiidren at risk.

LaShawn had spent her entire six years in foster care when the case went
to trial, and was matched with adoptive parents because of the lawsuit.
Her adoptive father said that when she came to 1ive with his family, she
didn’t even know how to jump rope, tie her shoes, or play with other chil-
dren. "This was a Tittle girl who didn't know what a hug was. She didn’t
know what love was." he has said.

Although the problems in the District of Columbia are well known,
the problems in its child weifare system are not. unfortunately,
unique to this city.

Other systems have had similar problems. and Tawsuits there have produced
similar results.

In Connecticut, a lawsuit was filed after the state social services
commissioner likened the system to a "hospital emergency room" and decried
the "senseless, merciless destruction and devastation of our children.”
The state agency was failing to investigate 60% of the children reported
as abused or neglected. The medical needs of children in state custody
often did not receive routine medical care, foster parents were so under-
Baid that committed foster parents had to reach into their own pockets to

uy adequate food and clothing for children, 1imiting the number of people
willing to provide homes for children. Connecticut had many of the same
problems afflicting the Washington, 0.C. system.

A Tawsuit filed in 1989 resulted in a consent decree approved 13 months
later. Since then the state has been moving forward with implementation,
sometimes urevenly, but with the clear goal of improving services for
children in the state. Among the many achievements: a 50% reduction in
caseload, so workers can provide better services to children: the creation

.of a training academy; the development of statewide policies; and an
increase in payments to foster parents to meet minimal government
standards for the care of a child.

In New Mexico. an adoption system was created where none existed. and
where one-third of the foster care population was characterized by a state
regogt as being "in limbo." after a lawsuit based on federal law was
filed.

In Kansas, a lawsuit based in part on federal law and relying on the
results of a state auditing agency that concluded that protective
service investigations were not taking place as required by law,
that children were not receiving case plans and were being placed in
dangerous foster homes, and that few efforts were being made to have
children adopted when they could not be returned to their parents,
rﬁsu]ted in a consent decree that incorporates a statewide reform
plan.

It would have been difficult to have produced these henefits for children
without being able to rely on the specific standards contained in federal law,
and which Congress is considering eliminating through block granting.



122

It is an extraordinary fact that for many children in federally-funded
state foster care, their time in government custody will be more damaging than
the abuse or neglect they suffered originally. It is extraordinary that this is
taking place at the expense of the federal taxpayers. For the most part, states
have not complied with the existing minimal protections afforded to children in
existing federal law. Nor is there any evidence at all to suggest that the
existence of the law or of the 427 reviews were in any way responsible for the
deplorable state of child welfare services nationally. Eliminating rather than
strengthening these protections, and the possibility of effective federal
oversight., by block-granting federal child welfare services and foster care
programs to the states will surely not provide any benefits to children. It will
only leave them more vulnerable and unprotected than they already are.
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Chairman JOHNSON. Thank you very much, Ms. Lowry.
Mr. Petit.

STATEMENT OF MICHAEL PETIT, DEPUTY DIRECTOR, CHILD
WELFARE LEAGUE OF AMERICA, INC.

Mr. PETIT. Madam Chairman and members of the subcommittee,
I am Michael Petit. I am the deputy director at the Child Welfare
League of America, a 75-year-old nonprofit organization that rep-
resents 800 public and private child-serving organizations. About
2.5 million children a year are served by our member agencies.

In the last 25 years, I have worked on child welfare issues and
have traveled to all 50 of the States working to evaluate and
strengthen their child welfare systems. In the 8 years prior to that,
I was the commissioner of Maine’s Department of Human Services,
which is that State’s child welfare agency. In my travels, I discov-
ered that the good news is, like the lady who testified at the begin-
ning, there are thousands of individuals privately and within agen-
cies who successfully protect children each day and who help fami-
lies learn to better manage their own affairs. Yet, hundreds of oth-
ers—hundreds of thousands of other children are living in dan-
gerous and neglectful situations and most of those children are
presently known to the authorities. For these children, government
at all levels is the one thing that stands between them and grave
injury.

It 1s our strong belief that the Federal role in this instance needs
to be strengthened, not weakened. The real issue is that which you
were alluding to earlier, which is that an increasing number of
families are unable to manage the affairs of their children safely.
The consequence of that is a State and county child welfare system
that is so overburdened that many children in danger are literally
receiving no protection whatsoever.

On the whole, the child welfare programs that we have visited
in the country—and as I said, our work is helping those States to
evaluate their systems—are generally severely underresourced.
There are no States that meet Child Welfare League of America
standards. We have been setting those standards for nearly 75
years. We have 11 volumes of such standards.

The caseloads that we encounter are as much as 100 to 1. Our
recommended caseload standards in some of those programs are as
low as 15 to 1.

With respect to flexibility and block granting, we think that is
a terrific idea, at one level, the flexibility. But if the States were
operating to the maximum degree of flexibility and efficiency, they
would still be severely underresourced. There are simply too many
families—States have been virtually overwhelmed by the crush of
cases that have been brought to their attention.

The 18 children that you made reference to earlier, Madam
Chairman, last year in Chicago, that were discovered in a neglect-
ful situation, I subsequently met with many agencies across the
country around that particular issue. It is viewed as a garden-
variety type of a neglect problem; it is not viewed as an extraor-
dinary case at all.

Representative McDermott asked what can be done
programmatically. Among the things we are strongly advancing are
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notions like getting serious with teenage pregnancy and all that
means. Home visitor programs to certain households, particularl
teenagers on AFDC, until such time as it is proven that home visi-
tations are no longer necessary.

We have got some excellent models on that: Serious parenting in-
struction,; cl%ild care in every school in this country, including pro-
grams that are run by junior and senior high school students; and
with regards to training, one-half of the States have no preservice
training right now for the child welfare workers. You can be a 23-
year—olg socialworker on Friday doing food stamps, and on Monda
ﬁou are talking about somebody who has had sex with their chil-

ren.

Having served as a State administrator myself and having inter-
viewed hundreds over the years, 427 is a meaningless process for
most of the States. It represents no kind of sanctions to the States
whatsoever. It is viewed as a paper tiger.

Overall, I would give the system a grade of D. The reason why
is that, for example, half of the kids that are killed in this country
at the hands of their family members are already previously re-
ported to the department. In one study, 40 percent of the kids re-
turned from foster care, 1 year later, had been reabused and were
back in State custody.

And one area that is seriously neglected is child sexual abuse. It
is our belief right now that fewer than 1 out of 10 child sexual
abuse cases in this country, where a felony has been committed, re-
sult in a prosecution. That means that 90 percent don’t have a
prosecution. And in State after State we ask judges, socialworkers
and others if they believe that there are children that they know
who are living at home with a sexual perpetrator, and the answer
is always yes.

Some States have a much stronger inclination to do this than
others. Let me give you two States, 3 million people in both States.
One of them spends $24 million on its entire child welfare system.
The other one spends $240 million on its child welfare system.
Block granting anything back to the States is not going to change
that reality.

The State’s general fund appropriation is $4 million in the first
instance. In that State, I have visited children in jail, 9 years old,
whose only offense is to have been sexually abused by an adult, in
jail because there was no other place to locate the child; children,
13 years old, in straitjackets because of mental illness, in local
lockups without legal representation.

One of the consequences of all this is that telephone calls come
into jurisdictions in which they are supposed to generate a protec-
tive investigation. In one jurisdiction we are working with right
now, they get 30,000 referrals a year. They screen out 24,000, they
go out on 6,000. They don’t go out on 24,000. Imagine a comparable
situation with the local fire department in which there is an in-
quiry over the phone trying to screen out a fire call because of, how
hot 1s the smoke and what color is—what color is the flame?

Finally, with regards to the paperwork issue that was raised by
Congressman Matsui, our experience, when we asked socialworkers
this question—we have asked thousands of them, how much of
your time is spent on paperwork versus families, it ranges from a



125

low of 3 percent with families, to not much more than 25 percent
with families.

There is a crushing weight of paper. I would submit, though, that
it is marginally related to Federal reviews. It is mostly related to
the kinds of legal processes that are going on in the courts.

And I would just note that on that, when we are talking about
taking children away from their families, I have a hard time imag-
ining something that isn’t going to be largely driven by certain le-
galistic considerations. Our testimony includes, I think, some 14
recommendations which I would be happy to talk about at some
point.

[The prepared statement follows:]
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TESTIMONY OF MICHAEL PETIT
CHILD WELFARE LEAGUE OF AMERICA, INC.

Madam Chairwoman and members of the Subcommittee, I am Michael Petit, Deputy
Director of the Child Welfare League of America (CWLA). CWLA is a membership
organization representing 800 public and voluntary child serving agencies that assist over 2.5
million vulnerable children and families each year. CWLA welcomes this opportunity to testify
on federal child welfare programs and how the Congress might better protect children and
improve their lives. I believe this is an urgent matter. Children are in danger and the federal
government has a key role to play to protect them.

The principal focus of my work throughout my career has been to work on behalf of
families in the care, development, safety and protection of children. At CWLA I also serve as
the Director of CWLA’s National Center for Excellence in Child Welfare. I have been to all 50
states and in nearly all of them have worked with state and local governments to evaluate and
strengthen their abilities to better protect our nation’s children. In the eight years prior to my
work at CWLA, I served as the Commissioner for the State of Maine’s Human Services
Department. That Department had jurisdiction over child welfare, AFDC, Food Stamps and
Medicaid. In the decade prior to that, I worked for private non-profit organizations such as
United Way at the neighborhood and local level.

CWLA concurs wholeheartedly with your Subcommittee’s desire to reexamine the
effectiveness of current federal efforts on behalf of abused and neglected children. The good
news is that there are many thousands of individuals, to be found in every state and jurisdiction,
who are deeply committed to the care and safety of children and who everyday successfully
protect and serve children at risk, whether in or out of their home, and who help families learn
better ways to manage their own affairs. Their dedicated efforts provide the front line assistance
that children need and these workers deserve great recognition for the important work they
perform daily.

However, children’s lives are in danger and the federal government has a critical role to
play to keep them safe. I have found that, despite the best efforts of local communities and state
governments, the work of the country’s public and private child welfare agencies is insufficient
to the task. Unless the federal government provides more leadership, not less, promotes greater
accountability, not less, and commits more resources, not less, to the care and protection of
children, states will not be able to adequately protect and care for the lives of our children.
Hundred of thousands of children are at risk of serious injury and death and many of them
known to authorities are failing to receive the attention and protection they require.

Much needs to be done to remedy these terrible situations. Specific to the questions
posed by the Subcommittee, CWLA urges that an entitlement be maintained to help children
receive the services they need to keep them safe. A block grant could severely undermine state
and local community efforts to protect and serve children by eliminating the individual guarantee
of support. Many of these children are in state custody. In other words, the state is their legal
parent. They should not have to depend on an accident of geography and goodwill to be
protected. We also must ensure enforceable protections for children in whatever systems are
put in place. Accountability that includes a range of sanctions with real teeth is needed at all
levels. Right now, 427 reviews don’t accomplish that objective.

While child welfare is the administrative focus on these issues, the courts, as we all
know, play a central part in child welfare determinations and must be included in new
partnership to address the problems.

STATE CHILD WELFARE SYSTEMS ARE SO OVERBURDENED THAT MANY
CHILDREN IN DANGER RECEIVE NO PROTECTION

I have worked with thousands of individuals engaged in the process of caring and
protecting our nation’s most vulnerable children—social workers, judges, law enforcement
officers, prosecutors, state and local administrators, elected officials, therapists, educators,
public health officials, and hundreds of children and families whom the system is intended to
serve. I have learned first hand of many abused children who are protected, and whose families
are successfully helped, because of effective intervention. But I have also learned first hand of
numerous children, young and old:
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* who are profoundly neglected—no food; no medical care, no personal hygiene
¢ who are abandoned—a six-year-old boy pushed from his car and left on the interstate

* who are seriously abused—severe head injuries resulting in a life time of paralysis and
semi-consciousness spent in nursing homes

¢ who are raped repeatedly by adults—as young as 4 weeks old with venereal diseases,
a 5 year old child with cerebral palsy sexually assaulted in her own crib

e and who are killed—bumed to death in furnaces, hacked to death, drowned when
forced to drink gallons of water.

Unfortunately, those agencies and individuals with the principal responsibility for
addressing the horrible problems experienced by many children are nearly overwhelmed by the
sheer number of children in need of protection, and by the increasing number of parents unable
to fulfill their traditional protective responsibilities to their children. Having worked in this field
for 25 years, I conclude that the nation’s response to the often life-threatening conditions in
which many of these young victims lives is unorganized, underfunded and, ultimately,
completely inadequate.

Although child welfare operations vary wildly from one jurisdiction to another,
sometimes even within the same state, and certainly some do a better job than others, the federal
Title IV-E 427 review process has largely been ineffective in capturing these differences and
certainly in compelling, or even guiding, corrective actions to improve the situation.

FEDERAL PROTECTIONS AND SANCTIONS ARE CRITICAL

Having served as a state administrator myself, and having worked with hundreds of
others over the years, I can state with confidence that the use of federal sanctions aimed at
correcting major deficiencies in state or local operations is not a worry to the states because,
in practice, there are no federal sanctions. While the 427 review process has indeed created an
onerous paper burden in some jurisdictions, it has not worked to effectively change the way the
system care for our children. Congress and the Administration have begun to take welcomed
steps to improve the 427 review process. Much more needs to be done.

The idea of a vigorous federal monitoring role must not be dismissed. In fact, CWLA
believes that the federal government must assume a much stronger role in working with state
jurisdictions, in a true partnership, to attack the widespread problems of child abuse and neglect
which deeply threaten and damage our culture.

PRINCIPLES OF P.L. 96-272 REMAIN SOUND

CWLA continues to endorse the progressive principles passed by Congress in 1980 and
contained in the Adoption Assistance and Child Welfare Reform Act (P.L. 96-272). We believe
this law’s emphasis on making all reasonable efforts to allow abused and neglected children to
remain in their own homes with their own families, if it can be done safely, is the proper central
tenet in providing assistance to troubled families and their children. In many jurisdictions across
the country progress has been made in introducing family-focused, child-centered services in
response to abuse and neglect; many children have been able to remain safely at home or safely
retumed to their homes after receiving short or long-term placements because of P.L. 96-272's
commitment to reasonable efforts and family reunification. This is an accomplishment with
which we can be pleased.

Specifically built into the law are the following priorities:

* providing supports to families in order to prevent separation of children from their
families
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o where separation is necessary, providing suppost services to enable children to be
reunited with their families

* where reunification with their own families is not possible or appropriate, providing
services that enable children to be adopted or placed in permanent foster homes with
some form of legal protection.

To accomplish the above purpose and priorities, the law incorporates a number of
procedural reforms and fiscal incentives:

¢ Provision of preplacement and postplacement services to keep children in their own
homes or reunite with their families as soon as possible. These are sometimes
referred to as services that must satisfy the "reasonable efforts” clause of the law.

® Requirements of case plans, periodic reviews, management information systems, and
other procedures to ensure that children are removed from their homes only when
necessary and are placed with permanent families in a timely fashion.

* Redirecting federal funds away from inappropriate foster care placement and toward
permanent alternatives, particularly adoption.

* Establishment of adoption assistance programs, specifically federally funded subsidies
for adoption of children with special needs, such as older, disabled and minority
children.

Despite these provisions, the nation’s collective response to abused, neglected and
abandoned children is failing to provide both protection and appropriate living arrangements for
hundreds of thousands of them: many are removed from their families prematurely without
reasonable efforts having been made. Some are not removed quickly enough. Many children
unnecessarily remain in foster care because of inadequate reunification efforts. Other children
are reunified but without adequate follow-up services to their families, resulting in re-abuse and
removal once more, Some children and youth are placed in facilities appropriate to their needs,
others are placed in programs that are too restrictive or nor restrictive enough. For some
children, known to be living in dangerous or threatening conditions, little or nothing is being
done.

It is also reflected in the deaths of children killed at the hands of family members, nearly
half of whom had previously been reported as abused or neglected prior to their death. A study
found that 40% of one group of foster children, who had been reunified with their families, were
placed back in foster care within a year because of re-abuse or further neglect. Aa informal,
but reliable, opinion surveys of child welfare agencies and law enforcement agencies revealed
that perhaps fewer than one in ten strongly suspected cases of child sexual abuse result in
prosecution and conviction.

FEDERAL GOVERNMENT HAS KEY ROLE

CWLA strongly believes that the principal role of government and private agencies in
the lives of troubled children and families is to enable families, whenever possible, to better
manage their own affairs and safely care for their children. We are talking about the protection
and care of millions of children.

Some jurisdictions have a much stronger inclination and capacity than others to address
this urgent challenge. For example, consider the commitment of resources: two like-sized states
of nearly 3 million people have allotted hugely different sums to child welfare, twenty-four
million dollars in one state, two-hundred and forty million in the other, the last time 1 looked.
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In the first state, we have seen children as young as nine years old, whose only offense was to
have been sexually abused by an adult, spending days in jail because there was no foster home,
emergency shelter or residential care facility for the child. In the second state, there is a well
developed network of treatment services and shelter to help the child.

In the first state, child welfare workers involved in the most intimate aspects of a
family’s life can begin their job having received little or no training. In the second state,
workers must have sufficient experience and education prior to being employed by the agency
and receive weeks of specialized training prior to ever handling a case.

In the first state, juveniles who run away from home or who commit the most modest
offenses, such as shoplifting or not attending school, can find themselves in a state training
school or local jail, sometimes without legal representation, because there is no alternative
shelter. In the second state, there is a network of specialized treatment and residential care
aimed at meeting the child’s needs and getting him reunited with his family as quickly as
possible.

In the first state, there are no intensive family preservation services which might have
prevented placement in the first instance. In the second state, there is a statewide network of
family preservation services preventing hundreds of unnecessary placements each year.

In the first state, a well defined blueprint documenting in detail the extensive child
welfare problems that exist, including what it would take to correct the problems is ignored by
the governor and legislature despite extensive press coverage and a large state budget surplus.
In the second state, the governor and legislature convene public forums, hold press conferences,
convene citizen groups and conduct the extensive public education and planning needed to
effectively protect abused and neglected children.

Neither the 427 review process nor any other federal oversight mechanism captured the
differences in these two states and the subsequent harm that routinely befall the children in the
first state.

The different responses by these states are not unusual nationally. In some states, elected
officials provide leadership on behalf of abused children. In other states, we regularly
encounter situations in which the basic attitude towards child welfare, communicated by top
elected officials in the executive and legislative branches to child welfare administrators at
budget time, is "don’t ask, don’t tell." And they usually don’t. When they do, they may be
fired, a situation we have encountered more than once. Neither the 427 review process, nor any
other federal oversight mechanism, is able to address this reality at the present time.

These wide variations have tremendous implications for children. For instance, in some
jurisdictions virtually all child abuse and neglect referrals result in an onsite investigation. In
one jurisdiction in which we are working 30,000 referrals are made each year to the public child
welfare agency. The agency screens out 24,000 by telephone. Imagine a fire department,
whose dispatcher receives many false alarms, screening out 80% of its calls by telephone: How
hot is the flame, the dispatcher might ask? What color is the smoke? What fabric is burning?
Are you able to put it out yourself? This would be absurd, of course, because everyone
recognizes that the consequences of being wrong in the assessment are so severe that it is worth
the added cost to check every situation in person. This is how it should be for our children.

CWLA believes the amount of child abuse and neglect in this country is a national crisis.
We believe it is contributing directly to subsequent criminal behavior. We know that many child
victims eventually turn the tables and become the menacing victimizers we have come to fear.
In the debate about crime insufficient attention is being paid to the connection between child
abuse and neglect and public safety. We absolutely concur that neighborhoods, communities,
counties, states, public and private providers of services, families themselves and all others with
an interest in the well-being of children must be deeply involved and have important roles to
play in solving the alarming and worsening problem of abuse and neglect.
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We believe equally however, that despite the best efforts of local communities and state
governments, the work of the nation’s public and private child welfare agencies will remain
insufficient to the task unless the federal government provides more leadership, promotes greater
accountability and commits more, not fewer, resources to the care and protection of children.
We believe a national strategy is necessary and must be tied together by a federal government
working in close cooperation with states and local communities in the public and private sectors.

We recommend:

1.

10.

11.

12.

First, maintain the entitlements for all services necessary to provide care and
protection to children who are brought into state custody. Block granting the
entitlements would undermine the ability to protect and serve children and would
make safety dependent on accidents of geography or individual goodwill. Careful
and thoughtful consolidation of some discretionary activities in related areas
would make good programmatic and fiscal sense.

Include enforceable protections in whatever systems are put in place. At
present the federal government is a paper tiger in addressing the worst violations
of federal intentions in child welfare. In numerous instances where class action
litigation has been filed the state had recently passed a 427 review.

Assume greater responsibility for coordinating and enforcing all federal child
welfare initiatives, and provide support and guidance to the governors enabling
them to better coordinate federal efforts at the state level.

Promote a nationwide unifying theme of child-centered, family-focused
casework practice as the heart of government strategy for protecting the safety
and best interests of abused and neglected children.

Provide support for the full array of prevention and treatment services
necessary to assist victims of child abuse and neglect.

Develop national standards for child welfare practice and condition federal
funds to the states upon full adherence to these standards by the year 2000.

Develop a national data base, with mandatory state participation, that allows for
more serious and effective accountability and planning.

Establish and enforce more rigorous and comprehensive scrutiny of child
welfare outcomes within the states.

Continue support for new computerized case management technology that
promises to better protect children, reduce unnecessary removal of children from
their families, greatly reduce paperwork, increase social worker productivity and
strengthen management capacity.

Identify the true costs required to respond effectively to the country’s child
welfare crisis, based on uniformly developed, state-by-state budget estimates, and
provide the federal funds to support the national governments fair share needs.

Develop a nationwide system of worker recruitment, training and
certification, including ongoing training of all child-serving staff, supervisors and
administrators, similar to that which exists for nurses and teachers.

Conduct a nationwide campaign to recruit new foster and adoptive homes
and to retain existing homes, and assist the states in their efforts to retain
current foster homes and promote adoptions.
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13.  Develop a technical assistance capacity to assist the states in the transformation
of their child welfare systems.

14.  Convene a national panel, to report back to the Congress by this summer, on
the scope of the problem nationally and the applicability of the above
recommendation, and others, on this national failure to our children,

We recognize better than anyone that the federal government is unable to provide the
warmth and attention that every injured child requires for healing. But we do know more about
producing healthy children than ever before. We are committed to the idea that children do best
when families are attentive to their needs. We believe equally that families themselves do best
when communities are attentive to their needs. That speaks to the need for supportive public
policies that help communities help families in the care and protection of all children. The
federal government must assume a far more vigorous role in working with the states to assure
that every child in every community is protected.

Thank you for this opportunity to express our concerns and suggestions. We and our 800
member agencies across the United States look forward to working with members of the
Subcommittee and its staff to craft smarter and more effective ways to address the needs of
injured children.
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Chairman JOHNSON. Thank you very much.
Mr. Henry, Children’s Rights Council.

STATEMENT OF RONALD K. HENRY, ESQ., CHILDREN’S RIGHTS
COUNCIL

Mr. HENRY. Thank you. My name is Ron Henry. I am a volunteer
child welfare attorney, testifying today on behalf of the Children’s
Rights Council. The Children’s Rights Council would like to thank
the Chair and the committee members for scheduling this very im-
portant hearing on the reform of the Federal role in child welfare

rograms.
P The Children’s Rights Council is a nonprofit educational organi-
zation whose sole purposes are the encouragement of family forma-
tion, family preservation, and the demilitarization of divorce to
keep both parents actively involved in the child’s life.

In providing services to children, we must always begin with the
understanding that the best service we can provide to at-risk chil-
dren is to reduce the number of children who become at-risk. Re-
gardless of the social pathology that is under study—whether it be
teenage pregnancy, drug abuse, suicide, low self-esteem, juvenile
delinquency, poor academic perf‘ormance or any of our other social
ills—the greatest causal factor that researchers find for us is fam-
ily breakdown or family nonformation or, as you heard from some
ofy the earlier witnesses, father absence. We believe and we are
here to talk to you today about the most underutilized resource in
child welfare; that is, the family itself.

All of our programs currently focus on the single custodial moth-
er alone. We give huge arrays of resources, many of which you
have heard described today. We prop up that single mother as a
stand-alone entity and insist over and over again, despite experi-
ence, that we are going to make it work.

Many of these single-parent families will never be able to func-
tion without support. Many of them will never even be able to func-
tion with support. Many of them continue in the very abuse and
neglect that brought the child into the system in the first place. We
know that from our history. That is why we have been (ﬁscussing
such things as orphanages, and other third-party placements for
children.

Right now, our problem is that policy assumes a dichotomy of
choices for children. Either we preserve that single-mother,
propped-up situation, or we go to third-party care. We believe there
1s another way, a middle ground. That is, kinship care, using the
resources of tﬁe full connection of blood-related relatives, all the
people who care about and have a passionate love for that child be-
cause of their relationship to the child. That is the resource that
is often overlooked and the one that we think needs to be brought
more fully to the center.

If we continue to believe that the single custodial mother is the
child’s sole family, we will be butting our heads against the wall
forever. We will be continuing to come up with new props, new
services, 7-days-a-week housekeepers and the rest. That is not
going to get us anywhere.

The typical at-risk child enters the welfare system as the result
of an abuse and neglect complaint. Many of these abuse and ne-
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glect complaints are initiated by other family members who observe
and are concerned about the child’s status.

Now, before addressing the positive steps that we can take as a
government to aid that child, we first must be sure to obey the

hysician’s creed, “do no harm.” Too often, our approach does

arm. When the Federal Government’s narrow definition of family
preservation is heavily oriented toward defending the single-parent
custodial household, Federal intervention can and does actually
prevent an improvement in the child’s situation.

Take, for example, the sadly all-too-common case of an abusive
or neglectful parent who is reported to authorities by other rel-
atives, such as the grandparents. The grandparents are concerned
about the welfare of the grandchild. They are frequently willing,
even eager, to provide rescue for the child in their own home. Rath-
er than obeying the physician’s creed, however, Federal family
preservation resources are reflexively mobilized on behalf of the
abusive parent—cash benefits, the housekeeper, counseling, in-
home services, free or subsidized legal services and other resources
are all brought to bear to prop up that dysfunctional single parent.
Generally, the only party who is not legally represented or sub-
sidized by the Fe(f;ral G\;vernment will %)e the very relative who
reported the child’s need and offered himself as a rescuer in the
first place.

One simple but critical reform is to recognize that family preser-
vation is not limited to the single-parent household, but includes
the blood relatives of the extended family or kinship network.
Whether it is the father, the grandparent or the aunt who seeks
to be part of the answer for the child’s needs, the government is
wrong when it defines family preservation to exclude these rel-
atives and actually mobilizes its own resources to resist their in-
volvement.

The tunnel vision that afflicts current family preservation efforts
can be seen at all stages of the child welfare process. It is rare for
a caseworker even to seek the identity of the child’s father, and al-
most unheard of for the caseworker to seek information regarding
the father’s fitness and willingness to provide for the child’s needs.
Too often, we ask only, can that father send a check. We don’t look
at that father as a human being, as a parent, as a physical and
emotional resource for the child. If the father or another relative
independently comes forward in an effort to assist the child, the
caseworker’s standard response is to resist rather than embrace
the assistance. This resistance is wrong.

The government’s interest is in protecting the child and not in
defending one parent’s ownership of that child against all others.
Family preservation must be understood to include and encourage
the participation of all family members, and must move beyond the
mere administration of programs designed to prop up the single
parent as a stand-alone entity.

Now, Madam Chairman, I have a number of specific responses
or ideas in response to Congressman Matsui’s request, which I will
save for the question and answer period. But just to conclude brief-
ly, the committee recognizes the broad differences among State pro-
grams. One of the things that we do wrong now is to measure State
performance in terms of the number of Band-Aids they count and
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administer; we are measuring how many Band-Aids rather than
how much healing.

We need to change the 427 review process to look at the extent
to which child welfare is enhanced. We need to look at whether the
child’s safety is improved, whether the child’s behavior is improved,
and whether the child’s school performance has improved.

Madam Chairman, I look forward to the question period. Thank

ou.
Y [The prepared statement follows:]
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TESTIMONY OF THE CHILDREN'S RIGHTS COUNCIL
BEFORE THE UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON WAYS AND MEANS, SUBCOMMITTEE ON OVERSIGHT
JANUARY 23, 1995
PRESENTED BY RONALD K. HENRY

The Children's Rights Council thanks the Chair and
Committee Members for scheduling this very important hearing on
reform of the-federal role in child-welfare programs.

The Children's Rights Council is a non-profit,
educational organization whose sole purposes are the
encouragement of family formation, family preservation, and the
"demilitarization" of divorce.

In providing services to children, we must always begin
with the understanding that the best service we can provide to
"at-risk" children is to reduce the number of children who become
"at-risk”. Regardless of the social pathology that is under
study, whether it be teenage pregnancy, drug abuse, suicide, low
self-esteem, juvenile delinquency, poor academic performance, or
any of our other social ills, the greatest causal factor is
family breakdown or family non-formation.

Virtually all of our social welfare programs are band
aids and tonics to treat our childrens' afflictions. The intact
two parent family is the immunization program that reduces the
tragic needs for band aids and tonics. Too often, our government
programs have forgotten the simple axiom that prevention is
better than treatment. This hearing on family preservation
programs specifically demonstrates the need to reform government
programs that focus on treating symptoms while leaving the cause
of the symptoms in place.

In virtually all of our programs, the phrase "family
preservation" has become narrowly defined to mean the propping up
of the single mother household as a stand-alone entity. While
most single parents do all they can for their children, and many
children of single parents develop beautifully, the inescapable
history of our programs demonstrates that many single mother
households will never succeed as stand-alone units and many
children in those households are in grave danger, both physically
and developmentally.

THE _KINSHIP CARE ALTERNATIVE

The typical "at-risk" child enters the child welfare
system as a result of an abuse and neglect complaint or at the
request of the single custodial parent. Many of the abuse and
neglect complaints are initiated by other family members who
observe and are concerned about the child's status. Before
addressing positive steps that can be taken by the government
that can aid the child, we must be sure to obey the physician's
creed of "First, do no harm."

When the federal government's narrow definition of
"family preservation" is heavily oriented toward defending the
single parent custodial household, the federal intervention can
actually prevent an improvement in the child's situation. Take,
for example, the sadly all too common case of an abusive or
neglectful parent who is reported to authorities by other
relatives such as the grandparents. The grandparents are
concerned about the welfare of the grandchild and are frequently
willing, eagerly or reluctantly, to provide rescue in their own
home. Rather than obeying the physician's creed, however,
federal "family preservation" resources are reflexively mobilized
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on behalf of the abusive parent. Cash benefits, counseling, in-
home services, free or subsidized legal services, and other
resources are brought to bear to prop-up the dysfunctional single
parent. Generally, the only party not legally represented and
subsidized by the federal government will be the relative who
reported the child's need and offered to serve as a refuge. One
simple but critical reform is to recognize that family
preservation is not limited to the single parent household but
includes blood relatives in the extended family or "kinship"
network. Whether it is the father, the grandparents, or the aunt
who seeks to be part of the answer to the child's needs, the
government-is wrong when it defines "family preservation" to
exclude these relatives and actively mobilizes its resources to
resist their involvement,

The tunnel vision that afflicts current "family
preservation” efforts can be seen at all stages of the child
welfare process. It is rare for a caseworker even to seek the
identity of the child's father and almost unheard of for the
caseworker to seek information regarding the father's fitness and
willingness to provide for the child's needs. If the father or
another relative independently comes forward in an effort to
assist the child, the caseworker's standard response is to resist
rather than embrace the assistance. This resistance is wrong.
The government's interest is in protecting the child and not in
defending one parent's ownership of that child against all
others. "Family preservation” must be understood to include and
encourage the participation of all family members and must move
beyond the mere administration of programs designed to prop up
the single parent as a stand-alone entity.

The absurdity of the current system is even more
starkly highlighted in situations where the caseworker realizes
that the child must be taken from the care of the single parent.
In every state in the country, the standard operating procedure
is for the bureaucracy to skip over the entire extended family
and consider only third party placement. The bureaucracy's
fallacy is in viewing child placement as a simple dichotomy -- an
unfit single parent versus third party foster care or adoption.
Kinship care needs to be recognized as the broad middle on the
continuum of options between single parent custody and third
party placement.

While the Committee recognizes broad operating
differences in the programs and procedures among the various
states, the above prejudices and irrationalities have become a
universal outgrowth of the current, narrow federal view of
"family preservation." If child welfare programs remain
federally directed, "family preservation” must be clearly
redefined to embrace and encourage fathers, grandparents and
other relatives as child rescuers. If the states are given block
grants, the federal government must assure that its
responsibility for having created this bias is countermanded in
the block grant terms in order to assure that the block grants do
not merely perpetuate the status quo.

Regardless of the form given to new child welfare
programs, the federal government must change its method for the
measurement of program success. Like many federal programs, the
427 review process examines the number of band-aids that have
been applied to the wounds rather than the amount of healing that
has taken place. 1In 427 reviews, the states are asked to
disclose the number of band-aids and give a description and
explanation of those band-aids. What is needed in reforming the
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427 process is an evaluation that looks at those things that
actually matter in the lives of children:

. Has the child's safety improved?
. Has the child's behavior improved?
. Has the child's school performance improved?

We know that the states are capable of running programs
that use lots of band-aids. The federal government's evaluation
system needs to be structured to incentivize the states not
simply to devote more resources to the problem but to devote the
available resources to those things which measurably improve
child well being.

Kinship care is a resource currently overlooked by the
too narrow definition of "family preservation". Kinship care
does not create any new legal obligations, it merely embraces the
voluntary love and resources of the family. Kinship care saves
money. Unlike foster care providers, kinship care providers need
not (Lipscomb v. Simmons, (9th Circuit, April 27, 1992)) and
should not (to avoid improper incentives) be paid a salary in
caring for their own kin. Kinship care improves child well
being, reduces spending, and reduces government intrusion by
promoting true family preservation.

The remainder of this testimony describes the overview
of the Children's Rights Council's approach to welfare reform
with particular emphasis upon the methods by which kinship care
can become an important part of the solution in AFDC cases as
well as in child welfare cases.

WELFARE REFORM INTRODUCTION

It is time to reform welfare. We must change the
systems under which our only criteria are that beneficilaries must
continue to neither work nor marry. Children are harmed when the
unintended consequence of policy is to favor non-working, single
parent households over all others. Most law-abiding citizens
work 40 to 45 years to qualify for a social security benefit that
is smaller than a teenager's welfare package.

Welfare reform requires attention to four areas:
responsibility, paternity, accountability, and eligibility.

Responsibility. Every welfare recipient should be
required to devote 40 hours per week to some combination of job
search, training and work, with a strong emphasis on work.
Revising current programs to end the existing discrimination
against two-parent families will also increase access to child-
care from both parents and reduce the cost of day-care needs.

Paternity. Current policy fails to distinguish between
"runaway" and "thrown away" or "driven away" parents. Successful
paternity establishment requires that fathers must be accepted
and respected in all programs as family members rather than
merely as cash donors.

Accountability. Prior efforts at reform have been
reluctant to impose sanctions against uncooperative and
irresponsible adults because of a fear of "punishing the child."
The reality is that current policies allow children to be held as
hostages to guarantee continued subsidy of adult
irresponsibility.

Eligibility. Minor parents must live with or at the
expense of their own parents. Income based eligibility standards
should consider both the income of the parents and the resources
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that are voluntarily available from the kinship network. Fraud
must be addressed as a serious matter.

The following pages provide:

(1) an Overview of Principles and Programs (pages
__to __):

(2) a proposal for kinship care as an alternative
to government care (pages _ to _ );

-—--(3)" a proposal to-end-federal pre-emption of
state law regarding teenage births (pages
to _ )

(4) a proposal for asllocation of the dependent
tax exemption (pages __ to _ ); and

(5) a proposal for dealing with program fraud
(pages __ to _ ).

A. OVERVIEW OF PRINCIPLES AND PROGRAMS

There is widespread agreement that the current welfare
system is destructive of the families it was intended to help.
Despite its good intentions, the government has made a devil's
bargain with the poor ~- "We will give you money as long as you
continue to neither work nor marry." Current programs and many
reform proposals are patronizing. They assume that large classes
of citizens are simply too stupid and incompetent to make any
current or near term contribution to their own support. Real
welfare reform requires recognition that there is no respect for
the individual unless there is respect for the individual's
labor.

1. "Making Work Pay”: Rhetoric and Reality

Work always pays. Our problem is that we have
established a parallel system under which non-work often pays
better. Most law sbiding citizens work 40 or 45 years to qualify
for a social security benefit that is smaller than a teenager's
welfare package. Many welfare recipients are not unemployed,
they are prematurely retired. We have long recognized that
Social Security rules discourage paid employment among senior
citizens. We have recently recognized that welfare rules
discourage paid employment among welfare recipients. The
cornerstone of welfare reform must be respect for the importance
and dignity of work. Except for the small number of people who
are genuinely unable to make any contribution to their own needs,
welfare must be a supplement, not a substitute for work.

Welfare reform requires attention to four areas:
responsibility, paternity, accountability, and eligibility.

2. Responsibility

Responsibility should be immediate, mandatory and
universal. Beginning immediately with entry into any welfare
program, every recipient should be required to devote 40 hours
per week to some combination of job search, training and work
with a strong emphasis on work. Actual work experience is
generally the best training for advancement in the work place.
An immediate, universal work requirement also eliminates the "no
Jjob" option and encourages serious search efforts for the best
available job.
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The work requirement can be satisfied by private
employment or by unpaid public service in exchange for receipt of
the welfare benefit. Work programs should not discriminate
against the non-welfare working poor. Vouchers and other special
incentives to hire welfare recipients create the risk of
displacing other workers. We should not support programs that
have the unintended consequence of encouraging people to enter
welfare as the path to job preferences. Community service jobs
(e.g., assignment to charitable organizations) provide benefits
to the community and training to the employee at little or no
government cost. Many of the current, unmet needs of communities
can be ‘satisfied by this new pool of -labor -as a supplement to,
rather than a substitute for, current employees.

All programs must be open to and end the current
discrimination against two parent families. 1In two parent
families, at least one parent must satisfy the 40 hour
requirement.

Welfare reform should alsoc begin the process of
examining barriers to entry-level job creation. Many worthy
tasks in society are not performed because the total cost of
obtaining labor, including regulatory and recordkeeping burdens,
exceeds the value of the service. We need to examine the extent
to which willing workers have been priced out of the market by
government mandates.

Child care may be less of a problem than argued by
some. Most current working parents utilize some low-cost
combination of family, friends and school to satisfy day care
needs. As discrimination against two parent households is
eliminated, a greater number of children will have access to
child care from both parents. Finally, a portion of the
community service assignments can be made to child care
organizations to increase the available supply at little or no
incremental cost. The Head Start Program already utilizes large
numbers of low income parents who begin as unpaid interns and
progess to paid staff and supervisory positions.

3. Paternity

Current policy fails to distinguish between "runaway"
and "thrown away" or "driven away" parents. The federal
government spends approximately two billion dollars per year on
child support enforcement but purposefully and consciously
excludes fathers from all parent-child programs. Under current
AFDC rules, the low income father who wishes to be a physical and
emotional asset to his children also becomes a financial
liability by disqualifying them from most assistance. Research
conducted by HHS itself confirms that both mothers and fathers
distrust the bureaucracy and work jointly to conceal paternity.
We cannot be surprised by low income parents who separate or
conceal paternity when our policies make such behavior the
economically rational course. A work requirement for single
parents and an end to discrimination against two-parent
households will change the dynamics of paternity establishment.

Eligibility for all federal programs should require
establishment of paternity, beginning with eligibility for the
WIC program. That program itself must be revised to develop and
encourage the roles of fathers.

Paternity establishment forms in hospital programs
should encourage the parties to voluntarily establish custody and
visitation as well as financial support. Avoidance of poverty
and welfare dependency are directly linked to father involvement.
Child support compliance exceeds 90 percent in joint custody
families. Child poverty rates and welfare dependency rates arxe
much lower in father custody families than in mother custody.
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Women's workforce participation and economic security are
increased in joint custody and father custeody families.

4. Accountability

AFDC and other programs are intended for the benefit of
the dependent children. Adults receive the benefits and are
expected to participate in the programs in support of the
children's needs. Failure or refusal to participate in required
programs or to spend the cash payments for the benefit of the
children should be seen as evidence of child neglect or abuse.
Such evidence should weigh heavily in determining whether it is
in the best interests of the child to transfer custody to_a more
responsible relative or to consider a foster care placement.
Prior efforts at reform have been reluctant to impose sanctions
upon uncooperative and irresponsible adults because of a fear of
“punishing the child.” The reality is that current policies
allow children to be held as hostages to guarantee continued
subsidy of adult irresponsibility.

All recipients should be required to reimburse the
value of benefits received. Currently, child support paid by
non-custodial parents is used for reimbursement after a $50 per
month waiver. The custodial parent should have the obligation to
reimburse one-half of the welfare payments made on behalf of the
child and each adult should have the obligation to reimburse
benefits paid on behalf of that adult. Many welfare recipients
require only short term assistance and that assistance can fairly
be treated as a loan or a line of credit rather than as a grant.
A uniform reimbursement requirement also emcourages all
recipients to minimize the period of dependency, take no more
benefits than are reguired, and resume paid employment at the
earliest possible date. Community service should be counted
toward the reimbursement obligation but should be valued at a
level that does not compete with the attractiveness of paid
employment.

5. Eligibility

Under the law of each state, parents have an obligation
of financlal responsibility for their minor children. If the
minor children themselves become parents, the minor parents
should continue to be the obligation of their own parents.
Accordingly, the birth of a child to minor parents may create a
requirement for welfare assistance to the new infant but does not
create a requirement for assistance to the minor parents unless
their own parents are unable to supply the required support.
Minor parents must live with or at the expense of their own
parents. Payments on behalf of the new infant should be made to
the parents of the minor parents as their guardians.

Welfare payments should be limited to citizens and
immigrants with refugee status.

Income based eligibility standards should consider both
the income of the parents and any resources that are voluntarily
available from the kinship network. See attached proposal for
more details.

Fraud must be addressed as a serious matter. Welfare
benefits are based on the applicant's self-reporting of available
income. If welfare fraud has concealed additional income,
welfare eligibility must be recalculated, at a minimum, to
include the demonstrated capacity for self support. See attached
proposal for further details. Other fraud reduction mechanisms
including electronic transfers and improved identification
verification must be adopted.
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The earned income tax credit must be modified to reduce
the incentive and opportunity for strategies such as over-
reporting of income to maximize benefits and to reduce
discrimination againet two parent families. Currently, many
working class couples are ineligible for EITC but, simply by
splitting into two dysfunctional fragments, both become eligible.

B. WELFARE ELJIGIBILITY -- KINSHIP TERNATIVES WELFARE

There is a broad consensus that welfare dependency is
not in the best interests of children. Recent legislative
initiatives have begun to examine the structural flaws in
existing welfare programs. One of the best opportunities for
reducing welfare dependency is to be found in the development of
more thoughtful eligibility criteria to better identify the
children who are actually in need of welfare assistance.

Currently, most welfare programs look only at the cash
income of the custodial single parent without regard to the
availability of voluntary kinship or extended family assistance.
The attached proposal provides that welfare eligibility should be
determined by examining all resources that are available
volyntarily through the child's kinship network.

The proposel does not relieve the child's parents of
their obligations nor does it impose new obligations on other
relatives. Only voluntary kinship assistance is considered.

Examples:

. Brother is willing to care for child of drug abuser
with or without change of custody/guardianship.
Welfare dependency is not in the best interests of the
child and eligibility should be denied.

. Father of child is willing to provide child care with
or without change of custody while mother works.
Welfare dependency is not in the best interests of the
child and eligibility should be denied.

. Adolescent mother lives with her parents. The parents
have a legal obligation to support their adolescent
daughter and are willing to care for grandchild while
daughter completes school or works. Welfare dependency
is not in the best interests of the child and
eligibility should be denied.

KINSHIP CARE ACT OF 1995
SECTION ONE FINDINGS AND PURPOSES
The Congress of the United States finds that:

Welfare programs are intended to provide temporary
economic sustenance for individuals while they seek to
enter the workforce and eventually extricate themselves
and their dependents from poverty.

Welfare programs have fallen short of this goal as many
individuals recelving assistance fail to find and
retain jobs.

The failure to escape poverty persists through
generations as children of welfare families go onto
welfare rolls as adults, resulting in a needless waste
of human potential as well as economic and other costs
to society.
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A primary cause of intergenerational welfare dependency
is the adverse impact of the welfare environment upon
children.

To break intergenerational welfare dependency requires,
where possible, the separation of children from the
welfare environment and their placement into family
situations that will be conducive to rejection of the
welfare career.

Current welfare provisions lack measures that would
assist in the elimination of intergenerational welfare
dependency and, indeed, actually encourage such
dependency by ignoring the availability of non-welfare
alternatives for dependent children.

It is therefore in the public interest to amend the
welfare laws to eliminate the encouragement of
intergenerational welfare dependency and to promote the
placement of children in non-welfare environments more
conducive to an economically and socially productive
adulthood.

SECTION TWO AMENDMENT TO PUBLIC LAW NO.

Section of Public Law No. is hereby amended to add a
new subsection as follows:

Subsection :

No person shall be eligible to receive benefits under
this program by reason of the need of that person to
support one or more child dependents unless the
administrator [or agency or other appropriate state
official] has certified, after undertaking diligent
efforts, that there are no family members who are fit
and willing to provide for the needs of such child
without resort to welfare dependency. Such
certification shall be required prior to initial entry
into the program and, thereafter, upon periodic reviews
of eligibility conducted annually.

C. TEENAGE PARENTS - WELFARE ELIGIBILITY

Under the law of each state, parents have an obligation
of financial responsibility for their own minor children. If the
minor children themselves become parents, these minor parents
should continue to be the obligation of their own parents.

Current welfare eligibility rules subvert this basic
rule of parental responsibility and create perverse incentives
for teenage child bearing. Simply by having a child, federal
programs give the teenager an independent income source and
relieve the teenager's parents of the obligations imposed by
state law.

Under state law, a minor must live with or at the
expense of his or her own parents. The birth of a child to that
minor should not be a basis for the federal government to
override state law. The federal government should not subsidize
the establishment of independent households by minors.

If the parents of the minor are already on public
assistance, their payments should be governed by the rules
applicable to other families experiencing the birth of an
additional dependent. If the parents of the minor are s danger
to the minor or grandchild, the case should be processed under
the normal rules of guardianship used by the state. Again, there
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is no justification for a federal program which automatically
establishes all minors as independent households upon the birth
of a baby.

D. DIVORCED FAMILIES ~ DEPENDENT TAX EXEMPTION

Prior law provided that the dependent exemption for a
child of divorced parents was available to the parent providing
greater than 50% of the child's support. At that time, it was
difficult to determine which parent provided greater than 50% of
the support and the law was changed 'in 1984 to create a
presumption that the exemption would be given to the custodial
parent. The current law has created-some new problems and has
not kept pace with federally imposed changes in the establishment
of child support orders.

Most divorce litigants do not have lawyers and, even
with lawyers, most divorce decrees fail to address the allocation
of the dependent tax exemption. Some courts have taken the
position that they do not have authority to allocate the
exemption to the non-custodial parent even in cases where the
custodial parent is unemployed and it is clear that the non-
custodian is providing 100% of the child's financial support.
Allocating the dependent exemption to a household with no income
does not help the child and, in fact, reduces the after-tax
income available to support the child.

Recent federal legislation governing the establishment
of child support orders has eliminated the uncertainty which
motivated the 1984 law regarding allocation of the dependent
exemption. In the past, child support orders were subjective, ad
hoc determinations that did not identify each parent's share of
the child's financial costs. Federal law now requires that each
state have a presumptive, mathematical guideline for the
establishment of child support. Under the "income shares" model
used by most states, the state determines a child's costs and
then allocates these costs in proportion to each parent's income.
The child support computation formula thus establishes
unambiguously which parent provides more than 50% of the child's
financial support.

The law should be revised to provide that the dependent
exemption shall be allocated to the parent who bears more than
50% of the child's financial support as established by the
applicable child support order. To avoid ambiguity and dispute,
the taxpayer claiming the exemption could be required to submit a
copy of the court order as an attachment to the tax return. Most
child support orders are now generated by computers using the
state's child support formula and are set forth in a one page
computer printout.

E. RESPONDING TO WELFARE FRAUD

In the District of Columbia and in most states, welfare
fraud is a no-risk adventure.

If caught, the standard quilty plea merely requires
restitution (sometimes onl artial) which is paid out of future

welfare benefits! Welfare is a disastrously anti-family program
in which the government offers itself as a substitute for
responsible two-parent family behavior. Welfare fraud multiples
the problem by making welfare more lucrative.

Welfare benefits are predicated on the assumption that
the welfare recipient cannot earn an outside income and that a
government subsidy is required for basic needs. Initially, we
accept the applicant's unilateral assertion of this inability to
earn an income. In the case of the welfare cheat, however,
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behavior proves that an income can be earned and the receipt of
welfare benefits is simply a theft of benefits that are not
needed. Having proved that an income can be earned, the welfare
cheat should be disqualified from receiving benefits in the
future at least to the extent of the earnings potential that has
been demonstrated.

Past enforcement efforts have been backward. The
welfare cheat is permitted to quit the unreported job and go back
to the dole. The reverse should be true. Having demonstrated
earning capacity, the welfare cheat should be disqualified from
again asserting an inability to earn income.’

In the current economic crisis of budget deficits and
soaring welfare rolls, it may finally be possible to impose
serious sanctions upon welfare cheaters. The following
legislative suggestions are offered:

1. The presence of unreported income means that the
welfare cheat either does not need or has less
need for welfare. Accordingly, the law should
provide that welfare benefits will be reduced or
eliminated on a forward-going basis to reflect the
income that was being earned during the fraud and
thus can be earned in the future.

2. State laws providing for mandatory jail terms of
not less than 30 days for all persons convicted of
welfare fraud should be required as a condition
for a state's receipt of federal funds.

3. State laws providing that conviction for welfare
fraud is a sufficient basis to support a judicial
finding that it is in the best interests of the
child for custody to be placed with another
relative should be required as a condition for a
state's receipt of federal funds.

4. State laws providing that conviction for welfare
fraud is a sufficient basis to support a judicial
finding of neglect or abuse so that the child may
be placed in foster case should be reqguired as a
condition for a state's receipt of federal funds.
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Chairman JOHNSON. Thank you. We appreciate your comments.
Dr. Berger.

STATEMENT OF BRIGITTE BERGER, PROFESSOR OF
SOCIOLOGY, BOSTON UNIVERSITY, BOSTON, MASS.

Ms. BERGER. Thank you very much.

I am a sociologist who has worked in family issues for a long
time. I have written a number of books on these issues, includin
issues of child care, foster care, and the care of handicapped an§
severely disabled children. I could easily have talked about these
issues to this committee. However, the Postal Service’s—the Fed-
eral Postal Service’s Specialty Express Service does not function as
well as one would expect. So you have to make do with what I have
to say today, which 1s slightly different from what the charge from
the Chair has been.

The purpose of my testimony is to strongly endorse making use
of largely unrestricted block grants in the overhaul of the national
welfare system and to urge this committee not to fall prey to the
fatal error to cast the issue of welfare reform in political and eco-
nomic terms only.

A large set of data available to us today compels us to recognize
that three decades of Federal intervention has resulted in the cre-
ation of a new culture of relative dependency at the bottom of
American society that is stubbornly resistant to simple administra-
tive and economic measures. It is therefore of singular importance,
to my mind, to recognize that welfare today is threatened by the
cultural dimensions of welfare dependency; and if you wish to
make a dent in the, by now, deeply entrenched welfare culture, you
will have to make use of culture-changing measures.

Block grants, in my opinion, offer a first and perhaps only avail-
able mechanism. In my written testimony, I provide the more de-
tailed rationale that has led me to this conclusion.

I have first reviewed the data that show how we have gotten our-
selves into this welfare mess. And while I do not wish to throw as-
persions around—we all have to share blame together—there is no
doubt in my mind that the phenomenal explosion of welfare rolls
coincides precisely with the plethora of grants and programs that
Federal intervention has dispensed.

The second point, then, which I am addressing, is why is that so
in spite of the enormous amounts of money we have spent on these
issues. And here I have come to a conclusion, which is as simple
as it is straightforward.

I do think that Federal programs have unintentionally cir-
cumvented precisely those social mechanisms and factors which
make for the spontanecus growth of a productive culture. As you
can see, I take culture very seriously; and again in my testimony
I take some pains to spell out how culture functions and, in par-
ticular, how 1n the absence of what I call “the mediating institu-
tions” of the family, neighborhood and ethnic organizations, and
the churches—the American welfare population has been deprived
of its most important help.

The next point which I am trying to make here is that with the
wisdom of hindsight we cannot help but come to the conclusion
that Federal efforts have largely served as conduit and reinforce-
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ment of the dysfunctional social norms leading to the consolidation
of a dysfunctional welfare culture, which we are now called upon
to address.

Now, how do we get out of this mess? And that is the next point
which I am spelling out in my detailed presentation you have be-
fore you.

I think it is important to recognize there are no easy panaceas.
Once the social fabric has been torn, there is very little the govern-
ment, at any level, can do but prevent the worst from happening.
If there is any hope for turning the present situation around, we
are obliged to return to precisely those ground level mechanisms
that have proven to be useful in providing structure and meaning
to individual life—the family, the community, and religion.

I have written a lot about the role of the family. And everything
I have heard so far at these hearings confirms my own findings
that the past welfare practices have conveniently bypassed the
family. It is only very recently that we have rediscovered the fam-
ily, and then only by trying to superimpose all kinds of restrictions
on its normal functioning. Nonetheless, it is very important that we
recognize as well that the present welfare population—mostly
women and children, single women and children—cannot help
themselves and need some kind of support. What kind of support?
Community support, voluntaristic, spontaneous groups that exist in
every community, the support of the churches.

Now, I want to come to an end very quickly. I spell this out, if
and how it can be done. The most critical point which I make in
my testimony is this connection, one that I know will raise a lot
of problems to this committee, is that I wish to urge that block

ant mechanisms will allow religion to do its good work as it has

one in the past. I know that I am getting into conflict with the
first amendment and the way it has been interpreted since the six-
ties. I do think we can reverse some of these questions and prob-
lems by returning welfare to the State level. On the local Fevel,
where everyone is involved, these issues will have to be sorted out
i?l a responsible manner. I have no doubt that all citizens can do
that.

[The prepared statement follows:]
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Brigitte Berger
Professor of Sociology
Boston University

Testimony before the House Ways and Means Committee - January 23,1995

Re: Block Grants

Mr. Chairman, Members of the Committee: Permit me to thank you for the opportunity to
testify before this Committee. I am here today in a dual capacity: first as a sociologist located
at Boston University, who has worked and written on issues relating to the social institution
of the family and the community, and second, as a member of the Advisory Board of the
Massachusetts based Pioneer Institute, an independent, nonprofit research organization funded
by individuals, corporations, and foundations. While 1 cannot officially speak for this Institute,

I know that my thinking reflects that favored by it.

The purpese of my testimony is to strongly endorse the making use of largely unrestricted
block grants in the overhaul of the national welfare system and to urge this Committee not to
fall prey to the fatal error to cast the issue of welfare reform in political and economic terms

only. A large set of data available today compells us to recognize that three decades of

fod Ttad

| interventionism has in the creation of a new culture of welfare dependency at
the bottom of American society that is stubbomly resistant to simple administvative and
economic measures, It is therefore of singular importance for us to recognize that welfare
today is driven by cultural dimensions of welfare dependency. If we wish to make a dent in

the by now deeply hed and continually spreading welfare culture we will have to make

use of culture-changing measures. Block grants, in my opinion offer us the first, and perhaps

only available mechanism, for getting the country out of the current welfare mess.

The frightening statistics on factors making for the phenomenal rise of the welfare rolls -

illegitimacy, teenage motherhood, single parenthood, delinquency, crime and substance abuse
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- are only too well known for me to comment on here. By the same token, it is equally well
known that the same period that saw the componential increase of children and women on
welfare coincided with the explosion of a plethora of federal child welfare programs - family
planning, prenatal and postnatal care, child nutrition, child abuse prevention and treatment,
child health and guidance, daycare, Headstart, and many more in addition to the "big three"
(AFDC Medicaid, and Food Stamps). Both individually and collectively most, though not all,
of these programs have fallen way short of producing the desired effects, The growing
number of children growing up in poverty are not measurably better off today than they were
some thirty years ago and all too many seem to be trapped into a life of poverty. Well-
intentioned governmental programs appear to have accomplished little more than making child
welfare a purview of the federal government, with governmental coffers disgorging ever larger

amounts of money, and with no limits in sight.

Time and again it has been demonstrated that this new welfare culture exerts not only an
intolerable drain on the national economy, but equally importantly, it is destructive of
individual human lives. What is more, the new culture of welfare dependency is morally
unacceptable and fraught with perils for the nation's future. While the block-granting
mechanism in and by itself cannot provide us with ready-made panaceas, it is a very

important first step toward genuine welfare reform.

This line of argumentation, I would propose, is as commonsensical as it is straightforward.
Once a culture - that is the ways in which people behave, their values and their lifestyles -
has come into existence, it starts to take on a dynamics of its ewn. And once this has
happened, it is extremely difficult to change. If lifestyle changes can be brought about at all,
then certainly not by government fiat. The bitter experience of the past decades have brought
into start relief the impotence of the federal government for this task. If productive cultural
changes could be brought about simply by a combination of good intentions, money, and an
active involvement on part of the federal government, then surely the cornucopia of federal
programs that have been institutionalized across the country in the course of the past decades

should have done the trick. The term "culture” as used in the social sciences, however, though
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not mysterious is something much more complicated. It is the spontaneous production of
collective social life arising at the intersection of family, work, and voluntary associations
taking place in any society. The problem with the existing welfare policies is that they have
discouraged precisely these elements vital to the productive functioning of culture to do

their work.

Permit me to elaborate this argument briefly. The welfare dependency culture that has taken
roots in the wasteland of America's inner cities is a culture in which the game of social life is
played out between isolated individuals at the bottom of society and the large, distant
bureaucracies of the welfare state at the top. The federal policies of the past decades have
bypassed the elements that traditionally mediate between the individual and the distant state,
the family and voluntaristic institutions, such as informal neighborhood and ethnic
associations and the churches. In the absence of the vital input flowing from these mediating
institutions, an anomic culture of dependency has been forged which prevents individuals
from developing habits of self-reliance and the capacity to plan for a future independent of
government hand-outs, just as it prevents those trapped in it from taking advantage of existing
educational and job opportunities. It is a culture characterized by fatalistic attitudes and
chaotic lifestyles, a culture in which the language of entitlement has replaced the language of
responsibility. It is contagious and produces a social ethos that stands in direct contradiction
to precisely those norms and values that have made for America's strength in the past.
Contrary to all intentions, the welfare system in its 1960s liberal mode has cut all too many
people loose from their familial moorings, has isolated them from communal ties, deprived
them of the spiritual and moral guidance of religious institutions and driven them into an

existential and psychological dependency on the state.

1t would be unfair to put the blame for the rise of the new welfare dependency culture on
federal intervention policies only. Broad and poorly understood shifts in the normative order
of society have transformed all segments of twentieth-century America with cataclysmic speed
regardless of their location in the social hierarchy. Yet despite a general discrediting of

traditional virtues, the American middle classes have been able to withstand the most harmful
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effects of the turbulent 1960s and 1970s. Those living at the bottom of society have not. While
massive federal interventionist practices may not have been solely responsible for the creation
and diffusion of welfare dependency, it is safe to argue that they certainly were instrumental
in giving expression and shape to its formation. Hence it is legitimate to conclude that
America's welfare classes are not primarily victims of an unjust economy or a neglectful

government. Rather, they are the victims of both general shifts in the normative order as well

as ill-conceived interventionist efforts, the consequences of which neither the poor nor their
welfare mentors expected. With the wisdom of hindsight, it is heartbreaking to observe that
these well-intentioned federal efforts largely served as conduit and reinforcement of
dysfunctional social norms leading to the consolidation of a dysfunctional welfare culture

which we now are called upon to undo.

There are no easy panaceas for achieving this monumental task. Once the social fabric has
been torn, there appears to be precious little government can do but prevent the worst from
happening. If there is any hope for turning the present situation around, we are obliged to
return to those ground-level mechanisms that have a proven track record in providing
structure and meaning to individual life, namely the social institutions of the family, the

community, and religion.

Let me here say only a few things about the role of the family. Common to all current
debates on welfare reform is the rediscovery of the central importance of the traditional
family of father, mother, and their children, tied to each other by bonds of mutual affection
and obligations, living and striving together while pooling their resources. This rediscovery is
fairly recent and it pains me to say that federal policy in its 1960s mode has done more than
its share in discrediting the traditional family. Although two-parent families still form about
half of the households below the poverty line at any given point in time, they rarely stay in
poverty for extended periods, nor do they often show up among the homeless. Children in
two-parent families have a better start in life than children from single-parent households
where fathers are totally absent or play only a minimal role in their lives. A huge set of data

collected over the past decades has led to the insight that welfare dependency, along with a
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host of other pressing domestic problems such as rampant youth crime and the catastrophic
failure of public education, is rooted in profound shifts in both the structure of the American
family as well as its moral code. Statistics on separation, desertion, divorce, and 1llegitimate
births document the collapse of the two-parent family among the welfare-dependent class.
More qualitative research points to far-reaching changes in the welfare population relating to
the commitment to the family as an institution, attitudes toward work and authority, and the
ability to defer gratification. Together these shifts have fused into a devastating amalgam of

influences with important consequences for the growing number of the persistently poor.

How we can turn this situation around is then one of the most pressing questions before the
nation. The children and women of the welfare dependency class are certainly unable to
achieve this on their own, nor will merely punitive governmental policies help those who are
too young to help themselves. A vast social science literature attests to the capacity of
religious and other more informal institutions arising at the level of the community in
bringing about changes in the values and behavior of individuals and groups. The important
role of mediating institutions has been recognized for long. Unfortunately, they have
frequently been misused by policy experts sitting at distant planning boards. The community
organization programs designed by the poverty warriors of the 1960s and 1970s may serve as
a somber warning of the futility of policies that parachute programs - and their organizers -
into communities of which they have little knowledge, while ignoring precisely those
institutions that stand at the core of all individual and communal life. In divorcing the issue of
welfare from the exigencies of family, informal community dynamics as well as from the
accepted standards of morality, these 1960s programs merely served to turn welfare into a
support system individuals have learned to feel entitied to, irrespective of their lifestyle
choices. When we turn today once more to local initiatives, we will do well to remember the
disastrous history -of past efforts that circumvented precisely those forces that alone are able to

make for stable and productive community dynamics.

There is no question about the necessity for government to protect and provide for children

and the weak who cannot rely on those who should be their natural protectors and providers.
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In the face of the overwhelming evidence from the grim experiences of the past, however, it
is more than doubtful that federal bureaucracies located in Washington are up to the task.
Although it goes without saying, that basic individual rights must be guaranteed and enforced
on the rational level, decentralizing public power from the federal government and shifting it
to smaller units closer to the targeted problems make eminent sense. I think it therefore of
great importance that block grants to the states come with as few restrictions as possible.The
precise mix between federal restrictions and mandates, on the one hand, and the discretionary
power of individual states, on the other, is still an open question and will have to be carefully
worked out. Yet one thing is already perfectly clear today: federal interference must be kept
at 2 minimum. In the absence of any fool-proof recipes for the reduction of the current
welfare dependency culture, states must be allowed and encouraged to explore and experiment
with initiatives and programs best suited to deal with local, and frequently distinctive
problems. Only in this manner can efforts be identified that not only hold the potential for
changing welfare-dependent behavior and that simultaneously hold the potential for creating

dynamics productive of community development.

Fears have been voiced in recent weeks that without the protection of federal entitlement
legislation the poor will be at the-mercy of uncaring states and mean communities. Such fears
sound hollow in the face of strong evidence to the contrary. This nation, more than any other
I know, can be rightly proud of its voluntaristic tradition. It is this tradition that has made for
America's strength and uniqueness. An extraordinary degree of compassion, of responsibility,
and tolerance continues to thrive today in all sectors of American society from coast to coast.
Not to provide considerable discretionary powers to the states, would, from the perspective I
aargue here,, severely defeat the very purpose of the block grant initiative. Most important,
such federal restrictions would in all likelihood interfere with the culture-building dynamics

needed for achieving genuine and lasting welfare reform.

My recommendation that block granting should not be burdened by undue federal restrictions
is further informed by the recognition of the important role religion plays in the

transformation of individual values and behavior. We know from the data available to us -
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and our experience reinforces this knowledge - that nothing can compete with religion in -
effecting lasting changes in the behavior of individuals. The utilization of religion to this
end, however, runs directly counter to the highly secularist interpretation of the First
Amendment that has been favored by the courts since the early 1960s. While nothing is
further from my mind than to argue for some new establishment of religion by the state, I
think it of some importance to ensure that the law does not inhibit states from making use of
the guidance and sustenance-providing capacity of the very institution central to the life of
most Americans. The historical evidence of the role religious institutions have played in
incorporating generations of poor and destitute people into the mainstream of American

society is too well known to this gremium to be trotted out once more.

My recommendation that also present-day federal legislation should not unduly interfere with
the opportunity to make use of religion’s behavior-changing and culture-building potential
will, undoubtedly, lead to a major political battle. The fate of America's welfare population,
however, demands immediate action and cannot wait for the outcome of prolonged disputes.
Unrestricted block grants to the states, I would argue, allow for a renewed deliberation and
sorting out of church-state issues in more manageable settings. On the basis of all we know,
we have good reason to hope that the responsible and compassionate citizens of all states of
the Union will arrive at formulas that will not deprive today's poor of the benefits of religion

in their search for a purposeful and meaningful life.

My support of block grants then is informed by considerations among which the identification
of mechanisms that promise productive changes in the current culture of welfare dependency
figures prominently. Converting the present federally financed and organized welfare system
into unrestricted block grants to the states is the necessary first step in the reversal of a
situation in which federal policies designed to aid the poor have unintentionally turned
welfare into an institution that feeds on itself. For genuine welfare reform to occur, however,
individual states, in turn will have to carry the task of reform yet one step further.A number
of states currently working under waivers, have already explored new and promising ways to
achieve welfare reform. All states of the Union, I finally would recommend, should be
obliged to reach out to municipalities, to businesses, and to private groups in their respective
states in order to encourage initiatives of scale consonant with the distinctive needs of their
welfare population. Common sense leads us to believe - and the research data confirm it -
local and ethically inspired initiatives are our single best hope to bring about the much needed

welfare reforms.
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Chairman JOHNSON. Thank you very much, Dr. Berger.
Ms. Driver.

STATEMENT OF CORINNE DRIVER, DIRECTOR, NATIONAL
ASSOCIATION OF FOSTER CARE REVIEWERS; ACCOMPANIED
BY CHARLES COOPER, ADMINISTRATOR, CITIZEN FOSTER
CARE REVIEW BOARD, STATE OF MARYLAND

Ms. DRIVER. Honorable hungry Congresspeople, thank you for in-
cluding citizen volunteers in your discussions. I am Corinne Driver,
a volunteer and unsalaried executive director of the National Asso-
ciation of Foster Care Reviewers, a nonprofit organization which
Is)romotes citizen review for every child removed from home by the

tate.

Children play with blocks. Blocks must not play with children.
This statement explains citizen review, an existing, dynamic, cost-
effective, community-based monitoring system, in which citizens re-
view every child removed from home; promotes ongoing, periodic,
independent review for all children in p?acement; recommends that
volunteers can carry out those reviews cost-effectively; suggests
that trained, experienced citizens should be empowered to share in
holding their tax supported public systems accountable; suggests
the 427s made a difference, even though they were woefully inad-
equate; and recommends that Congress must hold public systems
to standards of good case practice and must maintain penalties.

With me is Charles Cooper, administrator of the Maryland Citi-
zen Foster Care Review Board. Charlie represents more than 400
Maryland volunteer citizen reviewers supported by 25 staff. Mary-
land reviewers conducted nearly 11,000 reviews of individual foster
children last year. Nationally, in 1992, 3,500 volunteers reviewed
case plans for over 50,000 children.

Before 427 reviews, States did not even know how many children
were in their care. States did not have data on children in care.
Children were lingering longer in the system than necessary. Cost-
ly for the State, yes, but what about the cost to the child? Before
citizen review came to New dJersey, which is my home State, the
agency was responsible for about 13,000 children. They were not
sure. When citizen review came into being 3 years after that, the
caseload had dropped to 6,500. Expediting chi{dren out of the sys-
tem saves money.

Citizen review boards exist by virtue of State law or judicial
mandate, and usually consist of five trained citizens. I am rep-
resenting those citizens who can tell of children like Maria, for
whom the agency plan was return to her father until she told my
rﬁylisw boarg that for the second time she was carrying her father’s
child.

Constituents can tell you of children whose biggest problem is
bureaucratic policies witﬂin the very systems that are supposed to
be helping, systems supported by our own tax dollars. If the policy
of block granting is to bring decisionmaking closer to home, who
better than citizens from home to require accountability?

Citizen review boards examine plans and results for each child
in placement. Citizen review boards achieve hands-on accountabil-
ity for each child, give citizens responsibility for fellow citizens, re-
move vested interests from foster care decisionmaking, create a
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window into and offer accountability for the workings of taxpayer-
supported public systems, and empower knowledgeable citizens to
work toward improving those systems.

As a trained citizen reviewer under an oath of confidentiality, I
went to Newark, N.J., weekly to review confidential records and
plans for children and to talk with children, parents, foster parents
and caseworkers. We studied the caseworkers’ confidential file and
previous court rulings. We told them our job was advisory and that
our focus was to move children out of foster care and into perma-
nent homes as quickly as possible.

Our periodic reviews often revealed lack of progress, sometimes
because no caseworker had been assigned. Often, work on the case
began just before our periodic review. Amazing. Often citizen re-
view has ims)‘acted on a constipated adoption system where chil-
dren get stuck.

In Nebraska, home of Boys Town, three separate studies have
confirmed that a child is twice as likely to be adopted if the child
is being monitored by a citizen review board. Think of the money
that saves.

Wade Horn has already cited a Kansas example, and that saves
money, too. :

Despite imperfect 427s, it was remarkable, as reviewers watched
their States take notice of foster care caseloads when their actions
were subject to scrutiny and their dollars were on the line. It was
wonderful as we watched 427 monitoring enlighten courts about
their responsibilities to the foster care population. But bringing de-
cisionmaking closer to home means we must bring monitoring clos-
er to home.

Block grants must build in accountability. The intent and clout
of the 427 reviews should be maintained.

I urge you, continue to protect children by requiring independent
individual case reviews.

Incorporate in block grant philosophy standards, expectations
and accountability for results. Maintain the ability to withhold
funding based on documented results. Require States to put in
place a strong independent cost-effective monitoring mechanism
using trained volunteers, and assign block grant support directly to
that monitoring mechanism to assure its independence.

Thank you.

[The prepared statement follows:]
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STATEMENT TO THE WAYS & MEANS COMMITTEE
JANUARY 21, 1995

THIS TESTIMONY IS SUBMITTED BY CORINNE DRIVER, A VOLUNTEER
AND UNSALARIED EXECUTIVE DIRECTOR OF THE NATIONAL ASSOCIATION
OF FOSTER CARE REVIEWERS, (NAFCR), A NON-PROFIT ORGANIZATION
WHICH PROMOTES THE ACCOUNTABILITY MECHANISM OF CITIZEN REVIEW
FOR EVERY CHILD REMOVED FROM HOME BY THE STATE.

CHILDREN PLAY WITH BLOCKS.
BLOCKS MUST NOT PLAY WITH CHILDREN.

THIS STATEMENT:

& PROMOTES CONTINUING THE PERIODIC INDEPENDENT REVIEW
FOR ALL CHILDREN IN PLACEMENT
SUPPORTS THE INTENT OF 427 REVIEWS
SUGGESTS THE 427s MADE A DIFFERENCE EVEN THOUGH THEY
WERE WOEFULLY INADEQUATE
RECOMMENDS THAT MONITORING AND PENALTIES MUST BE
MAINTAINED WHETHER TITLE IVB AND IVE MONIES ARE
BLOCK GRANTED OR NOT
O PROMOTES THE NEED FOR STANDARDS, OVERSIGHT AND
ACCOUNTABILITY FOR EXPENDITURE OF TAX DOLLARS
0 RECOMMENDS A COST EFFECTIVE MECHANISM, BASED 90% ON
VOLUNTEER POWER, TO CARRY OUT THE INTENT OF THE 427
REVIEWS AND PROVIDE THE FEDERAL GOVERNMENT WITH
INFORMATION UPON WHICH TO EVALUATE STATE'S
ADHERENCE TO PRESCRIBED PROTECTIONS FOR CHILDREN
6 EXPLAINS CITIZEN REVIEW, AN EXISTING, DYNAMIC, COST
EFFECTIVE COMMUNITY BASED MONITORING SYSTEM IN
WHICH TAXPAYING CITIZENS REVIEW EVERY CHILD REMOVED
FROM HOME
& RECOMMENDS PROMULGATION TO ALL STATES OF INDEPENDENT,
COST EFFECTIVE CITIZEN REVIEW
4O RECOMMENDS EMPOWERMENT OF CITIZENS TO HOLD PUBLIC
SYSTEMS ACCOUNTABLE BY BLOCK GRANTING DIRECTLY TO
STATE CITIZEN REVIEW SYSTEMS
O RECOMMENDS ASSURING QUALITY CONTROL OF CASE BY CASE
DATA GATHERING AND EXCELLENT TRAINING OF VOLUNTEERS
BY A BLOCK GRANT TO THE NATIONAL ASSOCIATION OF
FOSTER CARE REVIEWERS

o bD

LS R A ST

WHY DOES CURRENT LAW REQUIRE INDEPENDENT REVIEW OF CHILDREN
IN PLACEMENT? BECAUSE:

O STATES DID NOT EVEN KNOW HOW MANY CHILDREN WERE UNDER
THEIR CARE

O STATES DID NOT HAVE DATA ON CHILDREN IN CARE

O CHILDREN WERE LINGERING IN THE SYSTEM FAR LONGER THAN
NECESSARY--COSTLY FOR THE STATE? YES--BUT WHAT
ABOUT THE COST TO THE CHILD!

WITHOUT STANDARDS, INDEPENDENT MONITORING AND FISCAL
PENALTIES AND/OR INCENTIVES BUILT INTO BLOCK GRANTS IT IS
PROBABLE THAT CHILDREN WILL ONCE AGAIN LANGUISH IN CARE AND
CASELOADS INCREASE.

WHEN CITIZEN REVIEW BOARDS BEGAN IN NEW JERSEY IN 1979,
ALMOST 10% OF CASES REVIEWED BY MY REVIEW BOARD WERE CHILDREN
WHO HAD BEEN IN CARE THEIR WHOLE LIVES--INCLUDING MANY
CHILDREN OVER 16 YEARS OLD. MANY OF THOSE CHILDREN HAD BEEN
SHUFFLED FROM PLACE TO PLACE BY THE SYSTEM. ONE CHILD HAD
OVER 30 DIFFERENT PLACEMENTS!
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CITIZEN REVIEW BOARDS
A DESCRIPTION OF HOW THEY WORK

A PRIMARY GOAL OF NAFCR IS TO PROMOTE CITIZEN FOSTER CARE
REVIEW BOARDS, A COST EFFECTIVE, CITIZEN BASED ACCOUNTABILITY
MECHANISM FOCUSED ON CHILDREN IN PLACEMENT.

WHAT IS A CITIZEN REVIEW BOARD? CITIZEN REVIEW BOARDS EXIST
BY VIRTUE OF STATE LAW OR JUDICIAL MANDATE AND USUALLY
CONSIST OF FIVE TRAINED CITIZENS. CITIZEN REVIEW BOARDS
EXAMINE PLANS AND RESULTS FOR EACH CHILD IN PLACEMENT.
CITIZEN REVIEW BOARDS:

a. ACHIEVE HANDS ON ACCOUNTABILITY FOR EACH CHILD

b. GIVE CITIZENS RESPONSIBILITY FOR FELLOW CITIZENS

c. REMOVE VESTED INTEREST FROM FOSTER CARE DECISION
MAKING

d. CREATE A WINDOW INTO AND OFFER ACCOUNTABILITY FOR

THE WORKINGS OF TAXPAYER SUPPORTED PUBLIC SYSTEMS

e. EMPOWER KNOWLEDGEABLE CITIZENS TO WORK TOWARD

IMPROVING THOSE SY3TEMS

TO EXPLAIN CITIZEN REVIEW I WILL USE MY OWN EXPERIENCE. AS A
CITIZEN REVIEWER I WENT TO NEWARK NJ WEEKLY FOR OVER A DOZEN
YEARS TO REVIEW CONFIDENTIAL RBCORDS AND PLANS FOR CHILDREAN
AND TO TALK WITH CHILDREN, PARBNTS, FOSTER PARENTS, AND
CASEWORKERS. AFTER BEING TRAINED AND TAKING AN OATH OF
CONFIDENTIALITY, MY FOUR FELLOW BOARD MEMBERS AND I BECAME A
BOARD THAT REFLECTED THE SOCIO-ECONOMIC, CULTURAL, ETHNIC
MAKE UP OF OUR COUNTY.

WE STUDIED- THE CASEWORKER'S CONFIDENTIAL CASE FILE; PREVIOUS
COURT RULINGS; CONFIDENTIAL PSYCHIATRIC, MEDICAL, AND POLICE
REPORTS INCLUDING PICTURES OF BATTERED CHILDREN. WE
EXPLAINED TO THE PARTIES IN EACH CASE THAT OUR JOB WAS
ADVISORY, THAT OUR FOCUS WAS TO MOVE CHILDREN OUT OF FOSTER
CARE AND INTO PERMANENT HOMES AS QUICKLY AS POSSIBLE AND THAT
WE WERE VOLUNTEERS FROM THEIR COMMUNITY. AFTER TAKING
TESTIMONY FROM ALL PARTIES, WE DISCUSSED, OFTEN DEBATED AND
DEVELOPED RECOMMENDATIONS TO THE CASEWORKERS AND TO THE
COURT. IT IS NOT ALWAYS EASY OR OBVIOUS TO DETERMINE THE
MOST APPROPRIATE PLACEMENT PLAN FOR A CHILD.

MANY TIMES MY BOARD WAS ABLE TO REINFORCE A CASEWORKER WHO
WAS GETTING NO COOPERATION FROM A RECALCITRANT PARENT OR NO
ACCESS TO A JUDGE. MANY TIMES MY BOARD AMPLIFIED OR
DISAGREED WITH THE AGENCY'S CASE PLAN. THIS DOES NOT MEAN
THAT REVIEW BOARDS ALWAYS ASSUME AN ADVERSARIAL ROLE. OFTEN
A CASEWORKER WOULD COME BEFORE US AND SAY "AGENCY POLICY
REQUIRES THIS BUT I THINK SOMETHING ELSE WOULD BE BETTER FOR
THAT CHILD SO PLEASE CONSIDER THAT AS YOU DEVELOP YOUR
RECOMMENDATION" .

OUR EXISTENCE AS A MONITORING PRESENCE ASSURED THAT CHILDREN
IN OUR CASELOAD WOULD NOT END UP ON THE BOTTOM OF SOMEONE'S
PILE OF CASES, NEVER TO SURFACE, THEREFORE NEVER TO BE
SERVED, THEREFORE TO SPEND AN ENTIRE CHILDHOOD IN SUBSTITUTE
CARE. OUR PERIODIC REVIEWS REVEALED PROGRESS OR LACK OF
PROGRESS PARENTS WERE MAKING AND WHETHER CHILDREN COULD
RETURN SAFELY HOME. TOO OFTEN NO ONE HAD MADE PROGRESS
BECAUSE NO CASEWORKER WAS ASSIGNED. THAT USUALLY WAS DUE TO
CASEWORKER TURNOVER OR CIVIL SERVICE AND BUDGETARY POLICIES.
THE NECESSITY OF HAVING PERIODIC REVIEW IS DEMONSTRATED BY
THE FREQUENCY WITH WHICH AGENCY WORK ON THE CASE PLAN DID NOT
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BEGIN UNTIL LONG AFTER THE PLAN WAS MADE AND, COINCIDENTALLY,
JUST BEFORE OUR PERIODIC REVIEW WAS SCHEDULED TO TAKE PLACE.

CITIZEN REVIEW OPENS A WINDOW TO ALL THOSE SERVICES, AGENCIES
AND SYSTEMS THAT IMPACT ON A CHILD DEPENDENT ON THE STATE AS
PARENT. WE HAVE LEARNED OF THE TREMENDQUS BURDEN OUR
PROTECTIVE SERVICE SYSTEM PLACES ON CASEWORKERS AND OF
CASEWORKERS' STRUGGLES TO HELP PEOPLE. AND WE HAVE LEARNED
OF LITTLE THINGS--IRRITANTS THAT TAKE THEIR TOLL FINANCIALLY
IF NOT EMOTIONALLY. IMAGINE BEING A PROTECTIVE SERVICE
WORKER WALKING INTO A HOME AND, IN THE NAME OF SAFETY, TAKING
A CHILD AWAY FROM THAT HOME OVER PROTESTATIONS OF PARENTS AND
CHILD. WHEN YOU RETURN TO YOUR CAR WITH THE CHILD YOU FIND A
PARKING TICKET ON YOUR CAR WHICH THE CITY WILL NOT FORGIVE.
ADD INSULT TO INJURY AND ADD PARKING TICKETS TO THE AGENCY
BUDGET. REVIEW BOARDS BEAMED QUITE A BIT OF LIGHT ON THAT
PART OF THE BUDGET.

WE HAVE BEEN SHOCKED TO OBSERVE HOW OFTEN, IN SO MANY CASES,
SERVICES AND AGENCIES FAIL CHILDREN AND FAMILIES. WE HAVE
OBSERVED HOW SYSTEMS THAT ARE NOT WORKING FOR CHILDREN,

TRAP CHILDREN IN THOSE SYSTEMS.

STATE CITIZEN ADVISORY BOARDS ARE ALSO A PART OF THE CITIZEN
REVIEW SYSTEM. THE STATE BOARDS ELEVATE PRACTICAL KNOWLEDGE
OF REVIEWERS AND DOCUMENTATION BY REVIEW BOARDS TO THE LEVEL
OF RAISING QUESTIONS OF POLICY, PRACTICE AND PROCEDURE.

STATE BOARDS ARE AN INDEPENDENT BODY MADE UP OF VOLUNTEERS,
MOSTLY CITIZEN REVIEWERS, FROM JURISDICTIONS THROUGHOUT THE
STATE. ADVISORY BOARDS GENERALLY ASK CITIZEN REVIEWERS TO
DOCUMENT SYSTEMS BARRIERS IN EACH CASE THEY REVIEW. ADVISORY
BOARDS MAKE RECOMMENDATIONS ANNUALLY TO THE LEGISLATURE,
GOVERNOR AND SUPREME COURT OF THAT STATE. THEIR INDEPENDENCE
ALLOWS THEM TO DIRECT RECOMMENDATIONS TO ANY PART OF THE
SYSTEM.

A FEW EXAMPLES OF CITIZEN REVIEW AT WORK

CITIZENS CAN TELL YOU OF CHILDREN LIKE MARIA FOR WHOM THE
AGENCY PLAN WAS RETURN TO HER FATHER--UNTIL SHE TOLD MY
REVIEW BOARD THAT, FOR THE SECOND TIME, SHE WAS CARRYING HER
FATHER'S CHILD. CITIZENS CAN TELL YOU OF FINDING RELATIVES
THE AGENCY COULD NOT FIND OR DID NOT KNOW EXISTED. MY BOARD
REVIEWED A FAMILY OF SIX CHILDREN WHO WERE SCATTERED IN FOUR
DIFFERENT PLACEMENTS BECAUSE THEIR MOTHER WAS UNABLE. TO PAY
RENT. OUR INTERACTION WITH PARTIES WE INTERVIEWED RESULTED IN
FINDING THE "LOST" FATHER WHO AGREED TO MAKE MONTHLY RENT
PAYMENTS FOR HIS FAMILY OUT OF HIS LUCRATIVE TRUCK DRIVING
JOB. THE STATE SAVED THE COST OF SIX FOSTER CARE PLACEMENTS.

CITIZENS CAN CITE MYRIADS OF CASE EXAMPLES DEMONSTRATING THAT
ONE OF THE BIG PROBLEMS SOME CHILDREN FACE IS BUREAUCRATIC
POLICIES WITHIN THE VERY SYSTEMS THAT ARE SUPPOSED TO BE
HELPING CHILDREN...SYSTEMS SUPPORTED BY OUR OWN TAX DOLLARS.

BEFORE CITIZEN REVIEW CAME TO NEW JERSEY THE AGENCY WAS
RESPONSIBLE FOR ABOUT 13,000 CHILDREN IN PLACEMENT. THEY WERE
NOT SURE. THREE YEARS AFTER CITIZEN REVIEW, THE CASELOAD

HAD DROPPED TO 6,500 DOCUMENTED CHILDREN. OTHER STATES ALSO
REPORT DRAMATIC DROPS IN CASELOAD AFTER CITIZEN REVIEW BOARDS
WERE INTRODUCED. THINK OF THE MONEY SAVED!

MARYLAND CITIZEN REVIEW BOARDS HAVE REVIEWED CHILDREN IN
PLACEMENT FOR OVER FIFTEEN YEARS. 400 MARYLAND VOLUNTEER
CITIZEN REVIEWERS ARE SUPPORTED BY 25 STAFF. MARYLAND
CITIZEN REVIEWERS CONDUCTED NEARLY 11,000 REVIEWS OF
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INDIVIDUAL FOSTER CHILDREN LAST YEAR. THERE IS A COST TO
ADMINISTERING CITIZEN FOSTER CARE REVIEW--IN MARYLAND EACH
REVIEW COSTS ABOUT EIGHTY DOLLARS ($80). IN JUXTAPOSITION TO
THIS FIGURE IS THE FACT THAT THE AVERAGE ANNUAL COST IN
MARYLAND OF KEEPING A CHILD IN FOSTER CARE IS $20,000. IF A
CHILD IS REMOVED FROM THE SYSTEM ONE MONTH EARLIER BECAUSE OF
REVIEW BOARD MONITORING, THE STATE SAVES ABOUT $1,400 IN THAT
MONTH.

IOWA HAS DOCUMENTED THAT CHILDREN WITH REVIEW BOARDS WERE
DISCHARGED FROM FOSTER FAMILY CARE 90 DAYS EARLIER AND FROM
GROUP FOSTER CARE 29 DAYS EARLIER THAN THOSE WITHOUT REVIEW
BOARDS. THESE ARE SAVINGS OF 1.5 AND 1.7 MILLION DOLLARS
RESPECTIVELY. IOWA HAS ALSO DOCUMENTED THAT ADOCPTION OF
CHILDREN WITH REVIEW BOARDS WAS ACHIEVED 453 DAYS SOONER AT A
PER CHILD COST SAVINGS OF $9,500 TO $34,000.

NATIONALLY, IN 1992, 3,500 VOLUNTEERS REVIEWED CASE PLANS FOR
OVER 50,000 CHILDREN PLACED OUTSIDE OF THEIR HOMES.

CURRENTLY NAFCR DOES NOT HAVE THE CAPACITY TO DOCUMENT THEIR
SUCCESS STCORIES ON A CASE BY CASE BASIS AND THEREFORE REPORT
THE TOTAL DOLLAR SAVINGS. THE COST EFFECTIVENESS WOULD BE
AMPLIFIED IF ONE WERE TO ASCRIBE A PER HOUR DOLLAR VALUE FOR
EVERY HOUR OF VOLUNTEER TIME DONATED ON BEHALF OF CHILDREN.

KEEP THE PROTECTIONS, KBEP THE OVERSIGHT

CHILDREN IN PUBLIC SYSTEMS MUST BE PROTECTED. PL96:272
SPECIFIES SEVERAL PROTECTIONS THAT NOW APPLY TO BOTH TITLE
IV-B AND IV-E PROGRAMS. THIS INCLUDES PERIODIC, INDEPENDENT
MONITORING OF EVERY CHILD. THESE PROTECTIONS WERE ENUMERATED
BECAUSE THEY WERE NOT BEING PRACTICED. THESE PROTECIONS MUST
BE MAINTAINED AS PART OF BLOCK GRANTS. BLOCK GRANTS SHOULD
MAINTAIN OVERSIGHT FOR ACCOUNTABILITY AND CONGRESS SHOULD
HOLD STATES ACCOUNTABLE BY IMPOSING PENALTIES FOR FAILING TO
MEET THE STANDARDS OF PROTECTION.

OUR EXPERIENCE AS CASE REVIEWERS HAS DEMONSTRATED THE
IMPORTANCE OF REVIEWS IN GETTING TREATMENT FOR ABUSED AND
NEGLECTED CHILDREN, PREPARING FAMILIES FOR THEIR CHILDREN'S
RETURN, AND, WHERE APPROPRIATE, PUSHING AGENCIES TO FREE
CHILDREN FOR ADOPTION. IT IS ESSENTIAL THAT THE CONGRESS HOLD
STATES ACCOUNTABLE FOR PROVIDING THESE IMPORTANT PROTECTIONS
FOR CHILDREN.

SHOULD BE MAINTAINED

THE COMMITTEE HEARING ANNOUNCEMENT IMPLIES THAT 427 REVIEWS
"IMPOSE A COSTLY AND BURDENSOME WORKLOAD ON THE STATES".
CERTAINLY THE REQUIREMENTS OF THOSE REVIEWS ARE PART OF GOOD
CASE PRACTICE. TO REDUCE COSTS BY ELIMINATING GOOD CASE
PRACTICE WILL IMPAIR THE QUALITY OF SERVICE PROVIDED BY THE
AGENCY. CASELOADS WILL CLIMB--COSTS WILL ACCELERATE.

REVIEW REQUIREMENTS IMPOSED UPON THE COURTS HAVE HEIGHTENED
THE REALIZATION OF JUDGES THAT THEIR DECISIONS MUST INTERACT
WITH CASE PLANS AND CASE MANAGEMENT. THE COURT REQUIREMENTS
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OF THE 427 REVIEWS ARE STRONG INCENTIVES FOR COMMUNICATION
AND COORDIANTION ABOUT A CHILD BETWEEN CASEWORKERS AND
JUDGES. HERE TOO THE REQUIREMENTS ENUMERATE LOGICAL PRACTICE
AND SHOULD NOT BE PERCEIVED AS AN EXTRA COST IF THE GOAL IS
TO DO THE BEST JOB POSSIBLE FOR THE CLIENT.

PERHAPS THE MOST FALLACIOUS ARGUMENT ABOUT COSTLINESS OF
REQUIREMENTS UNDER 427 IS THE FACT THAT, IN MANY STATES THE
INDEPENDENT REVIEW ASPECT IS CARRIED OUT COST EFFECTIVELY BY
VOLUNTEERS. ALL STATES SHOULD ADOPT THIS MECHANISM AND FREE
THEIR PAID AGENCY STAFF TO DO FIELD WORK INSTEAD OF
CONDUCTING REVIEWS THAT ARE INTERNAL AND THEREFORE NOT REALLY
INDEPENDENT. THE BEST PLAN FOR A CHILD MIGHT BE SACRIFICED
TO AGENCY POLICY BY INTERNAL REVIEWERS WHO ARE BOUND BY THE
POLICY.

AT THIS TIME ONLY HALF OUR STATES HAVE CITIZEN REVIEW.
CONGRESSMAN CARDIN, OF THIS COMMITTEE, INTRODUCED REPORT
LANGUAGE IN THE 1994 OMNIBUS BUDGET RECONCILLIATION ACT TO
ENCOURAGE EXPANSION OF CITIZEN REVIEW. THE 1995 SENATE
APPROPRIATIONS BILL ALSO URGES THE EXPANSION AND TRAINING OF
CITIZEN REVIEWERS BY REQUESTING HHS TO ALLOCATE ONE MILLION
DOLLARS ($1,000,000) TO NAFCR TO PROMOTE CITIZEN REVIEW AND
TRAINING OF CITIZEN REVIEWERS.

THE NATIONAL ASSOCIATION OF FOSTER CARE REVIEWERS RECOMMENDS
THAT CONGRESS EMBRACE THE CONCEPTS OF:
CITIZENS CARING FOR CITIZENS
AND

CITIZENS HOLDING THEIR TAX SUPPORTED PUBLIC SYSTEMS
ACCOUNTABLE.

FAMILIES, THE REQUIREMENT THAT A CITIZEN FOSTER CARE REVIEW

BOARD REGULARLY, PERIODICALLY MONITOR EACH CHBILD. AS LONG AS

THAT CHILD IS IN THE PLACMENT SYSTEM.

IF THE POLICY OF BLOCKGRANTING IS TO BRING DECISION MAKING TO
STATES, WHO IS BETTER ABLE THAN CITIZENS OF THE STATE TO HOLD
THEIR OWN STATES ACCOUNTABLE? WHO CAN BETTER DOCUMENT THE
REALITIES THAN VOLUNTEERS WITH ACCESS TO THE CONFIDENTIAL
WORKINGS OF THEIR PUBLIC SYSTEMS? WHO CAN BETTER MONITOR
THAN THOSE WITHQUT VESTED INTEREST. WHO CAN BETTER CALL FOR
QUALITY AND ACCOUNTABILITY THAN DEDICATED VOLUNTEERS WHO
DONATE THEIR TIME ON BEHALF OF CHILDREN BECAUSE THEY BELIEVE
EVERY CHILD SHOULD GROW UP IN A SAFE, PERMANENT HOME?

CITIZEN REVIEW IS A PROVEN COST EFFECTIVE MECHANISM BASED 90%
ON VOLUNTEER EFFORT.

CITIZEN REVIEW BRINGS OUT THE VOLUNTEER SPIRIT AND OFFERS THE
COMMUNITY A WAY OF HELPING CHILDREN AND FAMILIES., CITIZEN
REVIEW HAS DEMONSTRATED THAT THERE ARE LARGE NUMBERS OF
PEOPLE WILLING AND CAPABLE OF VOLUNTEERING AS A REVIEWER.

IN THE LAST FIFTEEN YEARS, THE EXPERIENCE OF REVIEWERS
REINFORCES THE NOTION THAT WE MUST OPEN MORE WINDOWS ONTO OUR
PUBLIC SYSTEMS IF WE ARE TO KNOW HOW THEY ARE REALLY WORKING.
BLOCK GRANTS OFFER AN OPPORTUNITY FOR CITIZENS TO BECOME
INVOLVED WITH THEIR FELLOW CITIZENS, TO IDENTIFY WASTEFUL
BUREAUCRATIC PRACTICES, TO IDENTIFY NEEDED COMMUNITY
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SERVICES, TO OBSERVE THEIR TAX DOLLARS AT WORK AND TO PRESENT
THEIR LEGISLATURES WITH UNBIASED FACTS.

WE RESPECTFULLY SUGGEST CITIZEN REVIEW SHOULD BE PROMOTED
WHETHER TITLES IVB & E ARE BLOCK GRANTED OR NOT.

CITIZEN REVIEW AND THE ADOPTION SYSTEM

SOME EXAMPLES OF THE COST EFFECTIVENESS AND VALUE OF ONGOING
CITIZEN REVIEW AS IT IMPACTS ON ADOPTION FOLLOW.

CITIZEN REVIEWERS HAVE LEARNED THAT IN STATE AFTER STATE THE
ADOPTION SYSTEM IS OFTEN ILL--IT IS CONSTIPATED--THE CHILDREN
GET STUCK.

& IN NEBRASKA, HOME OF THE PLACEMENT FACILITY BOYSTOWN
THREE SEPARATE STUDIES BY DR. ANN COYNE HAVE CONFIRMED
THAT A CHILD IS TWICE AS LIKELY TO BE ADOPTED IF THE
CHILD IS BEING MONITORED BY A CITIZEN REVIEW BOARD.
THINK OF THE MONEY SAVED.

O ADOPTIONS REQUIRE COURT PROCEEDINGS. A STUDY OF THE
EFFECT OF CITIZEN REVIEW BOARDS IN KANSAS INDICATED
THAT CONTINUANCE OF CASES BY THE COURT WERE REDUCED BY
TWO THIRDS WHEN THE CASES WERE SUBJECT OF A CITIZEN
REVIEW. THINK OF THE MONEY SAVED.

O IN MARYLAND, AFTER CITIZEN REVIEWERS BEGAN TRACKING
MILESTONES AND ADVOCATING SYSTEMATICALLY, THE NUMBER
OF CHILDREN ADOPTED ROSE 50% AND ADOPTION DELAYS FELL
29%. THINK OF THE MONEY SAVED.

427 REVIEWS, ACCOUNTABILITY AND SANCTIONS

WE URGE YOU TO INCORPORATE IN BLOCK GRANT PHILOSOPHY
ACCOUNTABILITY FOR RESULTS IN EACH STATE. THE GRANTS
THEMSELVES SHOULD HAVE CLEARLY DEFINED, HIGH STANDARDS AND
EXPECTATIONS ALONG WITH A SCHEDULE OF DOLLAR PENALTIES AND/OR
REWARDS. CONGRESS SHOULD REQUIRE STATES TO ESTABLISH THE
MONITORING MECHANISM OF CITIZEN REVIEW THAT WILL DOCUMENT
ADHERENCE TO THE STANDARDS. WITHOUT SUCH AN ACCOUNTABILITY
MECHANISM, HOW WILL STATE LEGISLATURES OR CONGRESS KNOW WHAT
THEY ARE GETTING FOR THEIR BLOCK GRANTED DOLLARS.

AGENCIES RESPOND TO FISCAL SANCTIONS. REVIEW BOARDS OBSERVED
THAT THE POSSIBILITY OF SANCTIONS WAS EXTREMELY EFFECTIVE IN
FORCING STATES TC PAY ATTENTION TO THEIR FOSTER CARE
CASELOAD--BECAUSE TITLE IVB AND IVE DOLLARS WERE AT STAKE.

FEDERAL 427 REVIEWS WERE POORLY CARRIED OUT AND DID NOT
RELATE TO QUALITY. THIS IS NOT A CONDEMNATION OF THE
DEDICATED STAFF IN THE CHILDREN'S BUREAU WHO ARE SKILLED
PROFESSIONALS STRETCHED FAR TOO THIN. THEY DID WHAT THEY
COULD.

DESPITE THE INADEQUACY OF THE 427 REVIEWS-~

6 IT WAS REMARKABLE HOW STATES TOOK NOTICE OF THEIR
FOSTER CARE CASELOADS WHEN THEIR ACTIONS WERE
SUBJECT TO SCRUTINY AND THEIR DOLLARS WERE ON THE
LINE.

0 IT WAS WONDERFUL TO OBESERVE THE EFFECT OF 427
MONITORING IN ENLIGHTENING COURTS ABOUT THEIR
RESPONSIBILITES TO THE FOSTER CARE POPULATION
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BUT 427 REVIEWS WERE TOO FAR REMOVED FROM CHILDREN TO REQUIRE
ACCOUNTABILITY FOR CARRYING OUT THE PROTECTIONS OF THE LAW
FOR THAT CHILD. BRINGING DECISION MAKING CLOSER TO HOME
MEANS WE MUST BRING MONITORING AND ACCOUNTABILITY CLOSER TO
HOME. CONGRESS MUST MAINTAIN THE ABILITY TO IMPOSE SANCTIONS
BASED, AT LEAST IN PART, ON DOCUMENTATION RESULTING FROM
HANDS ON MONITORING.

WE URGE THE CONGRESS TO:

O CONTINUE TO PROTECT CHILDREN BY REQUIRING CASE BY CASE
REVIEWS.

O REQUIRE STATES TO PUT IN PLACE A STRONG, INDEPENDENT,
COST EFFECTIVE MONITORING MECHANISM USING TRAINED VOLUNTEERS.

O BLOCK GRANT SUPPORT FOR THAT MONITORING MECHANISM
DIRECTLY, TO ASSURE ITS INDEPENDENCE.

& REQUIRE STATE CITIZEN ADVISORY BOARDS TO REPORT ANNUALLY
THEIR DATA AND RECOMMENDATIONS TO THE LEGISLATURE, SUPREME
COURT, AND GOVERNOR.

A UTILIZE CITIZEN REVIEW DATA AS AN ASSISTANCE AT THE
FEDERAL LEVEL TO REQUIRE COMPLIANCE WITH THE PROTECTIONS OF
THE LAW THROUGH FISCAL PENALTIES AND/OR INCENTIVES.

FUNDING THE ACCOUNTABILITY MECHANISM OF CITIZEN REVIEW

NAFCR RECOMMENDS BUILDING IN THE ACCOUNTABILITY MECHANISM OF
CITIZEN REVIEW AS A COMPANION TO BLOCK GRANTS. 1IN ORDER TO
ASSURE COMPLETE INDEPENDENCE, FUNDING TO SUPPORT CITIZEN
REVIEW SHOULD BE BLOCKED DIRECTLY TO THE STATE CITIZEN REVIEW
BOARD.

VOLUNTEERS DONATE TIME AND ENERGY AND ARE COST EFFECTIVE BUT,
MONITORING BY VOLUNTEERS, OR ANYONE ELSE, WILL BE A SHAM
WITHOUT AN INFRASTRUCTURE OF TRAINING, DATA GATHERING ABILITY
AND SUPPORT STAFF.

STATE CITIZEN REVIEW BUDGETS ARE LOW. CURRENTLY NO STATE
CITIZEN REVIEW PROGRAM HAS A BUDGET EVEN AS HIGH AS
$2,000,000 (TWO MILLION DOLLARS) .

INCLUDED IN GRANTS TO STATE CITIZEN REVIEW BOARDS WOULD BE
THE COSTS OF ESTABLISHING AND MAINTAINING THE DATA COLLECTION
ASPECT UPON WHICH ANNUAL REPORTS WOULD BE BASED AND WHICH
WILL PROVIDE INFORMATION REQUESTED FOR FEDERAL OVERSIGHT.

THE NATIONAL ASSOCIATION OF FOSTER CARE REVIEWERS WOULD WORK
WITH CONGRESS AND HHS IN DETERMINING WHAT DATA REVIEWERS
SHOULD DOCUMENT. NAFCR WOULD BE RESPONSIBILE FOR EXCELLENT
VOLUNTEER TRAINING TO ASSURE QUALITY OF CITIZEN REVIEW. IT
WOULD BE RESPONSIBLE FOR ONGOING AND REMEDIAL TRAINING AND
PROVIDE DATA COLLECTION EXPERTISE THAT WILL BELP STATES
ASSURE ADHERENCE TO FEDERAL STANDARDS AND PROTECTIONS.

IN ORDER TO MAINTAIN AND REINFORCE THE INDEPENDENCE OF
CITIZEN REVIEW FROM OTHER GOVERNMENTAL ENTITIES, FUNDING FOR
CARRYING OUT THESE RESPONSIBILITIES WOULD BE GRANTED DIRECTLY
TO NAFCR.

WELL TRAINED VOLUNTEERS WHO ARE EMPOWERED BY LAW TO FOCUS ON
THE BEST INTEREST OF EACH INDIVIDUAL CHILD AND TO HOLD PUBLIC
SYSTEMS ACCOUNTABLE BY COMPILING DATA ON A CASE BY CASE BASIS
WILL SAVE STATES UNTOLD NUMBERS OF DOLLARS. THE COST OF
SUPPORTING THE VOLUNTEER EFFORT WILL BE MINIMAL IN RELATION
TO ITS REWARDS OF SAVING PUBLIC DCOLLARS AND SAVING CHILDREN
FROM GROWING UP AS A WARD OF THE STATE.

THE NATIONAL ASSOCIATION OF FOSTER CARE REVIEWERS URGES
ADOPTION OF THE CONCEPT OF CITIZEN REVIEW FOR ALL CHILDREN IN
PLACEMENT.
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Chairman JOHNSON. Thank you very much, Ms. Driver.

Mr. Cooper.

Mr. CoOPER. Of course, we endorse what she said. I am the di-
rector of the Maryland Citizen Foster Care Review Board office. We
have about 400 volunteers. I would like to make the point in con-
ducting these 11,000 reviews, we make a lot of—we make a lot of
difference in the compliance of the agency with the 427 review
process, so it is important to us. It gives us the handle we need to
have citizens get in there and hold people accountable, and we
have results. For example, like Mr. Petit talked about, the reentry
rate is 50 percent of the children returned home are back in the
system in about 1 year.

Mr. PETIT. Forty.

Mr. CooPER. In Maryland, that is about 16 percent. So we be-
lieve we—our review system and other things our State has done
has brought more quality to the system than you have when you
have merely internal reviews of an agency reviewing itself.

We are involved in system advocacy that addresses what Mr.
Henry talked about. For example, our citizen reviewers are sup-
porting and initiating bills in this year’s legislature to make sure
fathers are identified and contacted and that relatives are brought
into the process appropriately. So I think that citizen review really
provides some assurance of the quality that the lady from New Jer-
sey, Ms. Barr, talked about. And someone came here from Illinois
and talked where they have caseloads, I understand, of 100 chil-
dren per worker and talked about the disasters of the program.
The question is, is it in the program design or is it in some of the
quality components that are missing from a State that doesn’t have
this kind of citizen accountability.

Chairman JOHNSON. Thank you.

I thank the panel for your good input. These citizen review
boards, are they required or permitted by 427 reviews or is the 427
law silent on them?

Ms. DriveR. The establishment of citizen foster care review
boards across the country were encouraged by 427s, however, as
was mentioned earlier, New Jersey, for example, and Arizona and
South Carolina and some other States actually had citizen review
before Public Law 96-272 came into being. However, it was a
major impetus.

Chairman JOHNSON. Have they spread, then, since 427?

Ms. DRIVER. They have. And about four to five States within the
last 2 years, are either adopting it completely or piloting it. But I
think that in fact only about half the States currently actually use
citizen foster care review boards. And of those that do use them,
in every State not every child is reviewed.

Usually, in answer to your question about what creates them,
usually it is State law. But otherwise, it is judicial mandates, be-
cause citizen review programs sometimes are postured within the
courts, sometimes are independent and are postured different
places in the system.

Chairman JOHNSON. Thank you very much.

I appreciate that clarification.

Mr. Matsui, would you like to inquire?
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Mr. MATSUL I will be very brief, Madam Chairwoman. I want to
thank all six of you for being here today. I appreciate it very much.

One of the problems—and I wish Mr. Murphy was here because
I am going to refer to him, not in a negative way, but just refer
to him. One of our problems as we discuss the safety net, that is,
the child welfare programs, when you get in a trap, you then brin,
up the overall problem with welfare itself and it is ﬁard to defen
the status quo, what is going on in many of the cities.

It is very, very difﬁcu%t to talk about this issue in a very rational
fashion, unfortunately. But I would like to confine my remarks ba-
sically to the child welfare system itself because that is the purpose
of this discussion, whether we block grant it or make changes or
make major, minor adjustments is what we are really talking about
here. Perhaps, I will start with Mr. Petit.

You were up in Maine, if I am not mistaken?

Mr. PETIT. Yes, I was.

Mr. Matsur. We talked, I think, it was in the 1987—1988, during
consideration of the Family Support Act. How well are these pro-
grams—and you will have to forgive me. I was at another meeting
and you may have addressed this. How well are these programs ac-
tually working? We are basically talking about foster care, obvi-
ously, adoption services, we are talking about family preservation.
Obviously, the court system has to play a significant role in all of
this. There is a mix of State-Federal money, State-Federal regula-
tions. How are these programs really working? And can we make
minor adjustments to make them work better?

Mr. PETIT. Well, in the first instance, child protection, the actual
intake and assessment process within these agencies, I-—you were
absent, sir. What I stated was overall I give the system a “D” at
best. There are literally hundreds of thousands of children known
to the system right now who are at home with perpetrators who
will be injured today, they will be raped today, and the system will
have a very weak ability to intervene in those kinds of situations.

In many places, people are doing very good work. But on balance,
it is a dangerous place for these kids. I cited one particular exam-
ple of 9-year-old children in jails because they have been sexually
abused because there is no place to put them.

In Sacramento County, your own county, and the agency there
is a terrific agency, we are working with them right now. But be-
cause of what has happened in the State of California financially
in the last few years, 24,000 cases of child protection are screened
out over the telephone. In some—6,000 are actually investigated.
We find workers who are inexperienced.

In some child protective units, 70 percent of the workers turn
over in the course of a year. We held an administrative orientation
for new child welfare directors and State commissioners between
1931 and 1993. We did one in both of those years. There has been
a T70-percent turnover in one or both of those top two positions in
child welfare nationally.

There are no standards that the States are being held to. There
are an abundance of standards but they are not mandatory. So in
some I think the situation—there is a wild variation in how it is
conducted including within individual States.
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We have reviewed thousands of records. We have talked with
thousands of individual workers. What we find is a lack of purpose-
fulness and focus among individual workers. They are frequently
freelancing their work.

We would strongly recommend the adoption of standards that
you condition Federal financing upon those standards and that you
further require from each one of the States how much it would cost
to come into compliance with those standards. In Texas right now,
the child welfare expenditures are $350 million a year. They have
some 10,000 or 15,000 kids in out-of-home care.

In Ilinois, with one half the population, their child welfare ex-
penditure is $1 billion with 50,000 children in out-of-home care. So
while everyone has been reminded of how different the States are
and the need to accord them great flexibility, the fact of the matter
is the needs of children are strikingly similar from one jurisdiction
to the next. And what we are seeing is by accident of geography,
in many instances, you are protected or not.

Some States have zero children a year who are killed. Some
States have 150 to 200 children a year that are killed. You can see
it as a function of the kind of training that workers receive, how
closely integrated the different systems are with each other. In
California, again, because we are doing a lot of work there, in San
Diego recently, their legal expenditures—and you raised earlier the
question of paperwork, the legal expenditures in which children
who are accorded attorneys, was $11 million a year on a $100-mil-
lion-a-year budget.

The next largest jurisdiction we have been able to find was $1.8
million in Philadelphia, which happens to be the home of the Con-
stitution where they also are concerned about due process kinds of
considerations. So you have large numbers of people who are inter-
arening in these cases who are not really laying their hands on chil-

ren.

You know, one of the case plans that you alluded to before in
terms of the workers not recording them, in San Diego County re-
cently we ran into a situation where a mother was told the only
way she can get her three children back, is if she visits them once
a week, she gets a job, and if she curbs her substance abuse.

She curbe(% her substance abuse, she got a job. On Saturdays was
the day that she tried to see her kids because she was working. All
she had was public transportation. She couldn’t travel the entire
distance because the kids were in three different homes. It was
taking her 8 to 10 hours a day just to get to where the children
were. Because she was not able to visit them consistently, the chil-
dren were denied from returning to her. A $2,000 or $3,000 invest-
ment in an automobile would have permitted this woman to take
over responsibility for her family.

So I think, on balance, our view is that the situation is chaotic.
Large numbers of children are being unnecessarily killed, raped
and injured. We have seen this in every single State. There is not
a singfe State in the country that we would hold up as a model.
Certainly, some do a better job than others. And that is reflective
of the investment.

The other thing I would tell you is that we have been involved
with Ms. Lowry’s organization, the ACLU, of which I am a card-
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carrying member, and we have gotten deeply and intimately in-
volved with the States in crafting a response to those legal actions.
One of the things that we have discovered in doing that is that a
frequent and recurring attitude among locally elected officials and
Governors and State legislators around child welfare budgets is,
don’t ask and don’t tell. They literally do not want to know.

They start out with a 95-percent funding request or 103-percent
funding request, but they do not want to target it to what the
States’s administrators are specifically identifying as the need. So
that simply returns to the point that there must be a strong Fed-
eral role in this process that accords maximum flexibility, that is
a partnership kind of a function. And one of our last recommenda-
tions, and then I will cease on this one, is that you consider creat-
ing a fast-forward national panel comprised of some of the people
that were here with strong representation of the States an(f local
governments to work with you and your staffs to craft something
very quickly in dealing with this issue.

’?{le full dimensions of this problem have yet to be defined. We
estimate that there are between 0.5 and 1 million children a year
who are being sexually abused in this country and the overall re-
sponse to that is a very, very weak one.

Mr. MATsSUIL Anybody have any comments?

Ms. Lowry. Yes, if I might. In response to the question that you
started off with, Mr. Matsui, if the Federal statutes were being en-
gorced, truly, we would see very different things happening in the

tates.

I agree with Mr. Petit about his description of the problems. But
the general framework is in the statute now. It could be more spe-
cific, as I said in my testimony. But the statute already covers a
broad range of issues which, if implemented, would protect chil-
dren. And I think that is the real shame.

We could get a better one, but we haven’t even enforced the one
we have got. And that is my concern about giving up on what we
have and going to something less. Not that things can’t be im-
proved. They always can. But if we were protecting children in the
Federal child cap—I am sorry, the child abuse statute already re-
quires not specifics, but that States have systems that will protect
kids who are reported for child abuse and plans that are supposed
to assure permanence. If we were doing that in the States, ifp any-
body were ensuring that the States were doing these things, I
think that we would have very different kinds of statements to
make today.

Mr, MATSUIL And I didn’t mean to interrupt because I know oth-
ers—I will be very—I think Mr. Cooper has a comment. See, that
is what is a little troubling with respect to the last panel, is the
fact that these abusers and these murderers, that the gentleman
from Michigan—or Illinois talked about, you know, there is no
law—there are laws to make sure that doesn’t happen.

Maybe—maybe Dr. Berger wants to comment on that, because I
want a dialog here. I want to find out what the problem is. But it
seems to me an issue—obviously, the system is overwhelmed. The
system is overwhelmed and I see the frustration. But I would imag-
ine there are laws for early intervention in those situations that,
obviously, wasn’t done in the Illinois case.



167

Ms. Lowry. There really is no accountability. There are laws.
States have very specific statutes and then the Federal Govern-
ment has general statutes, but nobody is really following it. And
as flawed as the 427 audits were, and they were, they at least at
the beginning exercised some check that the States thought might
come down on them. Then as the audits went forward and it be-
came clear that they were not rigorous at all, then I think they
came to have less weight. But I think if there was a clear message
to the States, here are the basic minimal standards, you have got
to follow them or something bad will happen, and we very much
sup]port the fact that Congress changed the sanctions so that there
could be constructive intervention into the State other than simpl
a bang funding cutoff, then I think you might see something dif-
ferent in the States.

Mr. MaTsul. Can I have—Dr. Berger. Yes.

Ms. BERGER. Yes. I would just like to make a comment of caution
on this. There is also a wave around this country which could only
be described, the abuse of child abuse.

Mr. MATsUL What was that?

Ms. BERGER. The abuse of child abuse. In other words, we are
using child abuse disproportionately to try to put Federal regula-
tion requirements in place. We have laws in existence that punish,
and punish severely, people who abuse children: Parents, mothers
and especially the boyfriends of single mothers, the live-in men in
the households. Such laws are a]reagy in place. I do not know what
system you want to develop whereby we have even more monitor-
ing systems to develop, and costly, in addition. I furthermore do
not see what the difference is between State laws and Federal
laws. From my point of view, the rule of thumb is: The closer to
the bottom of society, the closer to the problem, the better you have
a chance of changing and improving the situation.

Mr. MATSUL Let me ask you, though, you don’t want the current
criminal justice system to be the onfy one responsible, though, for
the issue of child abuse, do you?

Ms. BERGER. I think this is your first line of defense and we all
rely upon this. The second line of defense would be to develop gen-
eral rules. But I do not see how you can have a Federal system of
rules that can be implemented and that works,

Mr. MaTrsul. But, Dr. Berger, here is what the problem is,
though. I was on the city council 16 years ago. I was on there for
7, not quite 8 years. So, I mean, even then, we had problems in
terms of our ability to really, you know, give adequate protection
to our citizens. This was back in the early seventies, midseventies.
And the system is totally overwhelmed now.

If you get a call to the police department under 911, you know,
they are going to go to the armed robbery first. They are going to
go to a violent crime, but domestic violence is still not high on the
priority list in terms of the average local police department. I can
Just te{l you, so you can’t rely upon that to make the case.

Ms. BERGER. I would advise everyone to sit in courts and listen
to cases whereby children are taken away from their families. Very
often the rules of child abuse are very vague and at times even
very hazardous. Let me give you an example; if you don’t provide
a regular breakfast, a warm breakfast to your children—you abuse
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a child. The Federal stipulations are so ordinarily chaotic that you
no longer know what is abuse or what is not abuse.

Chairman JOHNSON. We must go on to the others and then we
can come back, if you would like to.

Mr. Johnson.

Mr. JOHNSON OF TEXAS. You sure?

Chairman JOHNSON. Yes. Because you have been here through-
out the testimony.

Mr. JOHNSON OF TExas. OK. Thank you.

I agree with you, Doctor. I think it 1s impossible for the Federal
Government to make its will known in the States. It is also im-
proper for us to regulate it that closely. And as a matter of fact,
this last election showed that people don’t want more regulation,
they want less.

I know in Texas, for example, the State courts do handle these
systems and there are those who slip through the cracks in any
system. And I think that if a parent is abusing a child, he is going
to get punished for it under our current laws. You are absolutel
right in saying it is better conducted closer to home. And I than
you for that comment.

Would you like to respond?

Ms. BERGER. May I just make another comment which occurred
to me all through this morning. Everyone talks about the single
importance of highly trained and credentialed child care workers.
I know one case Ms. Lowry has been involved in. A residential
school for disabled children—the single best person dealing with
these children was a Polish peasant with 6 years of education. This
person would no longer be employed because of the new Federal
laws that require credentials.

In other words, we are depriving ourselves of good people to care
for clients like the ones you are representing. There are many good

eople in every uncredentialed community. So if you write out new
lriinds of stipulations, I would like them to be much more flexible
and not apply to credentialing. No amount of education can make
you into a good child care worker, and I know a lot about this be-
cause I have done reviews at residential homes for abused children.
So I am—I am sorry, Mr. Matsui, that I come to that conclusion.
When I started out 30 years ago to work on such issues, I was on
your line, as well. It has been a bitter experience and I had to
rethink many issues.

Mr. PETIT. I think that the issue is not intervening in those
kinds of situations. The problem is the State right now has mag-
num force in intervening in the lives of people and, in many in-
stances, you don’t need the police and you certainly don’t need
child protective services. Many of the garden variety kinds of ne-
glect cases could be handled well by public health nurses, by com-
munity and socialworkers, and so forth.

What is missing right now across the country is an assessment
process that allows a good analysis of what is going on within a
household, being done by mature workers that allows them to se-
lect from a menu of services and says this is what we would like
to plug this family into. The great majority of these cases don’t
need State intervention, what they need is ft’)cal community inter-
vention of a nonminimally intrusive kind of a nature.
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The problem right now is that the States, most of them, because
they are so strapped for cash, and especially locally, is that they
have a triage system. They are going out on only the most severe
cases. I know of virtually no system that has the luxury of remov-
ing children from their families because of something like improper
meals. Forget warm meals. Even if they are not doing meals, in
many instances, they will not intervene in those kinds of cases. The
States are not all equal on this.

I would just note, Mr. Johnson, in Texas, with all due respect,
there are more than 100 children a year who are killed in Texas
every single year. It is not one of the stronger systems that exists
nationally. And you know, there is no basis for the Federal Govern-
ment at this point interjecting itself into those situations at a pro-
tective level.

Mr. JOHNSON OF TEXAs. But your statement, Mr. Petit, that
there is over 100 in Texas killed, from what cause?

Mr. PETIT. From—at the hands of parents, at the hands of family
members.

Mr. JOHNSON OF TEXas. You know, I won’t believe that unless
you show me the precise cases.

Mr. PETIT. I would be very happy to show you the cases.

[The following was subsequently received:] '
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February 6, 1995

The Honorable Sam Johnson

1030 Rayburn House Office Building
U. S. House of Representatives
Washington, DC 20515

Dear Representative Johnson:

This letter follows up on the brief discussion we had at the Ways and Means
Oversight Subcommittee hearing on January 23, 1995 on Title IV-E and the 427
review process. During my report on the problems associated with unevenness of
arrangements, responses and resources within and among the states, I described
data on child fatalities nationally and in several states, including Texas. You
requested those data and I have enclosed the most recent information based on the
1993 survey by the National Committee to Prevent Child Abuse. Texas had 114
child abuse and neglect related fatalities in 1993. The data for 1994 will be
available in April 1995.

I would be happy to discuss further with you these and other issues related to the
state/federal partnership to protect abused and neglected children.

Sincerely,

Wl A

Michael Petit
Deputy Director

Enclosure

cc: Chairwoman Nancy Johnson
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Table 3

State 1985 1990 1991 1892 1993
Alabama NA 14 7 21 25
Alaska NA 0 2 o NA
Arizona NA 14 12 13 24
Arkansas** 9 9 9 17 S
Caiifcrnia 18 78 100 S0L NA
Zoigrade 12 31 32 342 28P
Zonnecticut § 17 ] 19 16
Delaware 2 1 3 14 NA
Disv. of Columbia NA NA S 11P 13p
Florida NA 72 60 67 63
Seorgia* NA 12 13 10 12
Hawaii 1 2 5 3 0
Idaho S 4 § 3 6
Illinois 53 15 92 778 76P
Indiana 29 54 S1 49 38
Iowa 9 9 15 10 §P
Kansa 16 11 4 (] [
Kentucky L 20 17 24 20
Lousiana s¢ 28 38 23 25P
Maine 2 [ [ 5 7
Maryland 8 1 38 31 29
Massachusetts 13 16 9 15 NA
Michigan®* 11 NA 15 19 N
Minnesota 6 14 13 6 NA
Missisippji NA 12 24 13 158
Missourj 25 26 31 48 43
Montana 2 7 8 5 o}
Nebraska 2 2 4 2 4
Nevada [ 1 7 4 8
New Hampshire NA NA NA _NA NA
New Jersey** 21 38 198 13p 26P
New Mexico 10 8 6 4 [
New York £3P 105p 103Pp 18P NA
North Carolina ** 4 30R 13 24 NA
Norek Dakota Q z 2 Q 2
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State 1985 1990 1991 1992 13893
Chio NA NA NA 41 46p
Oklahecma 18 18 38 20 23
Cregeon 3 14 16 32 13
Pennsylvania 34 S8 60 Sl NA
Rhode Island S 4 8 7 7
Sguth Carolina 21 21 21 289 NA
South Dakota 4 2 1 2 5
Tennessee* NA NA NA NA 15
Texas 113 112 37 103 114
Jtah* 8 6 12 17 NA
Vermont 1 o] S 3 NA
Virginia 14 28 34 32 43
Washington 27 8 12 12 ]
West Virginia NA 1 3 2 S
Wiscongin 10 17 17 14 NA
Wyoming 3 4 4 & 1
Total Fatalities €55 1025 1114 1123 786
% of Child
Sopulation Under 183 80.7 93.3 _93.2 97.7 60.5
Total Projected 812 1099 1185 1149 1299
Fatalities
Nationwide

Per 100,000 1.3 1.72 1.886 1.76 1.96
Children

% Change  e---- S0%--~---

1985 - 1993

$ Change  ---e- 14%-~~---

1990-1993

L California‘'s Dept. of Justice confirmed 65 deaths, LA county
confirmed an additional 21 deaths.

4 Not final #'s as some cases are still pending.

New York has 26 deaths still under review for 1992

NA Not Available

x

Reported Fatalities only

For example,

M These states only provide information on deaths due to abuse.

e Fatality information came from Death Review liaison.
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Mr. JOHNSON OF TExAS. But in spite of that, what are they
across the Nation?

Mr. PETIT. Texas has one of the highest rates.

Mr. JOHNSON OF TEXAS. What is the total?

Mr. PETIT. Right now, about 1,300 cases minimally believed, but
in truth, the number is probably closer to 5,000. Tﬁey frequently
get put down to something else.

Mr. JOHNSON OF TEXAS. Actual fact, you are saying 1,300 a year?

Mr. PETIT. Inflicted. If the mother is on a fifth story of a building
and she lets a 1-year-old child go out and play in traffic, does that
constitute a child abuse death? No. It would not be so counted pres-
ently. It would just simply be a motor vehicular accident. But in
the actual hands of the parents on the child, about 1,300 a year.

Mr. JOHNSON OF TEXAS. That is not child abuse in my view, ei-
ther. That is mismanagement. That is the parent not taking re-
sponsibility of her kid but it is not abuse.

Mr. PETIT. It is a seriously neglectful situation that resulted in
the child’s death and it is exactly the kind of thing the State right
now:

Mr. JOHNSON ofF TEXAS. So you are saying the United States
should get involved in that andy control that person’s life and tell
each parent when and where they can let their children play,
where and when they can let them ride a bicycle, where and when
they can cross the street?

Mr. PETIT. If parents are endangering the lives of their children,
since children are completely powerless and completely dependent
upon their parents for protecting them, somebody has to intervene.
That is why the states have created those child abuse laws.

Mr. JOHNSON OF TEXAS. You are absolutely wrong,

Mr. PETIT. What I am saying to you is that the child abuse laws
as administered by the States vary widely, and in some States,
they vigorously protect these children, and in other States, they
gon’t protect these children and that is why so many kids are

ying.

Mr. JoHNsSON OF TExas. Where in our Constitution does it say
the U.S. Government has the responsibility to take care of those
kinds of situations?

Mr. PeTIT. Life

Mr. JOHNSON OF TExAs. We are a States-rights constitution, be-
lieve it or not, and that is what we are getting back to, trying to.

Mr. PETIT. I think the Declaration begins with life, liberty and
the protection of happiness.

Mr. JOHNSON OF TEXAS. It does not say protection, the pursuit
of happiness, is the quote.

Mr. PETIT. Pursuit of happiness. I would say life is the first one,.
These kids are dying because nobody is intervening on their behalf,
even though they are at-risk of being killed. If that isn’t going to
be intervened by government, who else is going to do it?

Mr. JOHNSON OF TEXAS. I am just going to say that I do not
agree with that statement, and would close my questioning at that
point.

Chairman JOHNSON. Thank you.

Mr. HERGER. Madam Chairman, if I could take 1 second to syn-
thesize that, if I could please?
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Chairman JOHNSON. Very briefly. We do have to adjourn at 2:30
and we have two more questioners.

Mr. HERGER. Madam Chair, the comments from both the panel
and from the members of the committee have asked what ought to
be the lines of defense, how do we get protection for children. We
submit, at the Children’s Rights Council, that the first line of de-
fense for children is the family. We need to look at policies that the
Federal Government has that get in the way of families doing their
functions, policies that interfere with the things that families know
how to do, policies that prevent families from being the best protec-
tion for children they can be.

Take, for example, the simple issue of paternity establishment.
Every child in this country is born with, wants, loves, and needs
two parents. We have a system right now under which the greater
number of our welfare recipients don’t even know who their dad is,
and find that their dad is actively concealed from them by a wel-
fare system that doesn’t care about that dad, except to see him as
a nuisance.

Just to give you an example of one case we publicized a bit dur-
ing this summer, not that it is any different from many other
cases, but simply one we picked out. A man and a woman with low
income had a baby out of wedlock and decided to do the right
thing. Got married, moved in together, kept their minimum-wage
jobs. What was the response of the bureaucracy? What did they say
as soon as they found these people? They said: “Dad, you must
leave. You are hurting your child by being here.”

If we care about chifldren in this country, we have got to adopt
that physician’s law, “first, do no harm.” Get government out of the
business of damaging families and then see what we can do to help
families as a second step.

Chairman JOHNSON. Mr. Hancock.

Mr. HaNncock. I was just thinking about this conversation be-
tween Sam and Mr. Petit. Evidently, I am a child abuser, because
there have been times when I didn’t have my eye on my child 24
hours a day. I can think of a case where a small child recently got
run over as a result of a car being left out of gear and the {ittle
child was out in the driveway.

I know the family real weﬁ, but they were not guilty of any form
of child abuse whatsoever. So I take offense to the extent that that
was carried. And I agree with Mr. Johnson, that this is not a func-
tion of the Federal Government.

Wasn’t the reason that we are holding this hearing to decide
whether we should have block grants and to get the Federal Gov-
ernment out of funding these various programs? According to most
of the testimony we have heard today, you can’t enforce the law.
We have got the laws but they can’t enforce them.

Well, if that is true, then why are we spending our time trying
to write some more laws that we can’t enforce? So it would appear
to me that we need to go back to square one. We need to get back
to where we start training and educating people again, teaching
that, yes, you do have certain responsibilities and society is going
to have to address it.

I don’t think that government itself can address this question. I
think it is much deeper than that. It is the very moral fiber of our
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society. And you are not going to be able to do it by passing more
laws. We are going to have to be able to get back to where more
volunteerism is involved.

Ms. Lowry. Can I say one more thing?

Chairman JOHNSON. I am going to move on, if I may. I absolutely
have to leave at 2:30 and I left my questions till the end, and I
want to at least give us a chance to focus a little bit more carefully,
Ms. Lowry, on your challenge to the system. And I would like you
and Mr. Petit to address the issue of, if the system is failing as
badly as it is, and we have had a lot of testimony from a lot of dif-
ferent points of view that the system is not meeting the needs of
America’s children, it is also absolutely clear and we have put a lot
of new money into this system, we have basically tripled the dol-
lars in the last 5 years. There are not many programs in anyone’s
budget, public or private sector, Federal, State or local that we
have done that with, and yet we are not addressing the problem.

Mr. Murphy in the preceding panel said you are not getting to
the cause. Mr. Petit, that is what I hear you saying. I hear you say-
ing, from my notes, that the system is crushing us with paper, that
it is not working, and you mentioned getting serious about teen
pregnancy. Get serious about child care in every school. I would as-
sume, then, that teen parents would be sure to go to school, you
would require that.

These are basically more welfare reform issues than they are ac-
tually foster care reform issues. Then you mentioned be sure to re-
quire inservice training and a good assessment process with a
much greater, more flexible approach as to whom provides services.
I would assume, you would even then allow the community-level
church groups to develop, where the family support and frankly,
the Federal level can’t reach.

How do we bring together child services so that we get at Wade
Horn’s 25 programs? I mean, this is ridiculous. What do we put to-
gether—you may not want to be specific on this. But what are the
things that should govern it and how do we hold it accountable and
how do we get around the very real problems that Ms. Lowry has
pointed to, though her solution actually sort of sounds to me like
more of the same. I will give you plenty of time to answer.

I may have to duck out. And Mr. Cardin hasn’t had a chance to
speak, so I will ask one of my colleagues to take over. But if I don’t
get a chance to finish this with you now, I am interested in your
input in the future.

Mr. PETIT. First of all, let me say that contrary to what sounded
like in my exchange with Mr. Johnson, that I absolutely fundamen-
tally believe, in the first instance, the role of government was to
enable families to manage their own affairs in as minimally an in-
trusive a way as possible. I agree, sir, you cannot deputize half the
population to watch the other half of the population, which is what
we are moving toward right now.

So, in the first instance, I think it is a question of we must en-
able people to learn how to be better parents. We are not doing se-
rious parenting around this country. It is a minimal kind of a pro-
gram that is being offered only to those people who are perceived
as being abusive.
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We know much more about healthy human development than we
ever knew before. All of the other Western industrialized countries
have at the local level, not at a Federal level, but at a local level,
home visitor programs to young families, especially families who
are under the age of 21 years olg.

When we asked a survey in North Dakota recently, we just did
this for the entire State of North Dakota, 89 percent of a statewide
survey of families said they would like to have a home visitation
program, not of child protective workers but of public health nurses
working with them. We also learned from 80 percent of the par-
ents, that they said parenting was more difficult, they believed,
than when their parents were parenting, and childhood 1s more dif-
ficult today than when they were children as well.

I think that there are two issues here that I would urge the com-
mittee to think about, one is a mechanical issue and it is the point
Mr. Matsui raised. There are 3 million children every year being
referred to legal organizations, governments that are supposed to
examine those cases. That business of the mechanics of child wel-
fare, what happens from the point that somebody dials 911 to the
point of achieving a safe, permanent situation for children is a tre-
mendously ignored area.

There has been no court representation here today. They are
deeply involved with this whole matter, and right now, it is a very
highly legalistic process, that everybody agrees lawyers don’t put
their hands on children. We need other people to be able to do that
kind of thing. So all the steps in that process we would urge you
to take a look at.

But the other issue that is surrounding all this are the causative
factors that don’t have anything to do with the mechanics of all of
this stuff but have to do instead with the question of what is con-
tributing to this problem in the first instance. We would submit
right now that we have created a spawning ground, that will en-
sure that the country will be dealing with this for the next 20 or
30 years, unless we do much more front-end kind of work.

And in North Dakota right now, their legislature is debating a
report that we have just prepared for them. It was convened by the
legislature. It was a year-and-a-half long assessment. It involved
more than 2,000 citizens in focus group discussions, all of the State
agencies, all the local agencies trying to push decisionmaking down
as finite as possible, all geared at how can families and then com-
munities take care of their own needs.

We believe that children do best when families are attentive to
their needs. Families do best when communities are attentive to
their needs. And the reality is the country has not adjusted to the
changing demographics in the post-World War II period, that basi-
cally has large numbers of adults outside the home with nobody
watching children. That is a fundamental consideration irrespective
of your income level.

They are going to embrace, we believe, perhaps, universal child
care in North Dakota, using junior and senior high school students
to run the child care facilities, with an appropriate adult, and with
seniors, so the kids learn what parenting is all about. There is no
role modeling going on, and to learn what a serious job it is.



179

So my point is, there are legal issues involved when the kids are
brought to the system, that the courts and child welfare need to
protect children who are literally at-risk of being injured or sexu-
ally assaulted. And when you have judges say to you, and prosecu-
tors say to you, that I know that there are kids right now, we know
who they are, we believe they are at home with their perpetrator
and we don’t have the hooks legally to get our hands into them,
that is a question that I think needs to be addressed one State at
a time, with some Federal oversight and support.

Chairman JoHNSON. Thank you.

Ms. Lowry, I do want you to answer this question. I want you
to answer it fully. I may have to walk out in the middle, but I will
talk with you about it later so I will hear the rest of what you said.
I think it is important for the record, it is important for the com-
mittee.

I am going to turn the gavel over to Mr. Hancock so that Mr.
Cardin will %ave a chance to question, if he cares to, or they will
have a chance to follow up, if they care to.

Ms. Lowry. Thank you.

On the question of more—whether this—what I am recommend-
ing is simply more of the same. Let me say a couple of things. The
kinds of things that Mr. Petit is talking about, different kinds of
programs, better programs, teenage pregnancy, front-in services,
all that is not contrary to what I am saying.

All I am saying is, number one, things aren’t good now but look
where they were in 1980. Nobody had an idea of what a case plan
was or the need to have a case plan. We didn’t know how many
kids there were. They were out in large institutions in the country.
There were families that would have adopted them and they
weren’t being asked.

Witness the fact that after the statute passed in 1980, when we
had a population of 500,000, the population dropped to 270,000
within the next 3 years. So I am not saying that things are great
now, goodness knows, anybody who has looked at any of the law-
suits, knows that I don’t think that things are better now, are OK
now. But we need to have legally enforceable standards and they
are not standards that say how many hours a day you have to keep
your child within your eyesight. They are standards that say, as a
general matter, when things get so {)ad that the government gets
mnvolved, not when somebody just walking down the block gets in-
volved, but when it gets so bad—and what we are talking about
really is kids who are left alone in their homes for 3 days with no
food. That is really the kind of stuff we are talking about and that
is very common.

I don’t know any—just like Mr. Petit, I don’t know any system
that is worried about a hot breakfast for a kid. They are worried
about the kids dying of malnutrition because that is what we are
talking about. at I am saying is, we have got to have those gen-
eral standards and they have got to be enforceable.

You asked me, I think, Mr. Hancock, a few minutes ago, what
difference does it make, the laws aren’t being followed? Well, either
they can be followed by virtue of the Federal Government exercis-
ing some general oversight responsibility, allowing the States flexi-
bility to decide how they are going to protect kids, but then making
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sure that they have got some program that protects kids, or they
can get followed in the way that my organization, the Children’s
Rights Project becomes involved. And that is when States sink so
far below a minimally acceptable level, as happened in the District
of Columbia—which is not a State, of course, but nevertheless, was
held to the Federal standard—the kids have to get their day in
court, not on individual situations, although they form part of the
information, but when you have a system that has workers that
garry caseloads of 150, that is not a system that can protect any-
ody.

And so that is the importance of looking at this from a systemic
perspective and from having general, enforceable standards that ei-
ther the States will follow, because otherwise, the Federal Govern-
ment is going to bother them, or worse comes to worse—and, obvi-
ously, it should be the last recourse, somebody is going to make
them talk about in front of a Federal judge.

Mr. HANCOCK [presiding]. The gentfeman from Maryland.

Mr. CARDIN. Thank you.

Let me thank each of you for your testimonies today. This is, ob-
viously, an extremely important subject, and we are trying to seek
good advice as to what we should do. I guess the frustrating part
is [ haven’t yet met anyone who doesn’t think the system is in need
of significant change. Where we seem to be frustrated is what type
of change will bring about a constructive result. And we haven’t
been ab%e to come to, I think, a consensus on that. And I am hoping
that your testimony will help us to reach some agreement.

I agree with Mr, Petit, in that the welfare of our children is the
responsibility of all of us, starting first with our families, but gov-
ernment has certainly a very important role when it comes to the
welfare of our children. An?l strongly believe in federalism. Sec-
tion 427 reviews have been troublesome to my State and they have
been in to see me about changes.

So I guess my question to Mr. Cooper, who has done such a won-
derful job here in Maryland: What if we were not to have Federal
standards at all? What impact do you think that would have on our
children? What response sﬁould the States come forward with?

Mr. CooPER. The hearing today is focused on the 427 require-
ments and, for example, the periodic review that looks at the case
plan and says are we going in the right direction for the child? I
think even our Federal—our State administrators, as well as our
citizen reviewers, would agree we should have that and we have to
have that. And if the Federal Government takes that away, we will
have to put it back in through State laws. So that is something we
need to keep.

I think we have missed a point here today, and I am just speak-
ing for myself. But the IV-E requirement, one, that pays the foster
care maintenance payment to the State, is costing States a lot of
administrative waste.

What happens? If a child comes into foster care and they are on
AFDC, or they would have been on AFDC, the Federal Government
will pay a share. If they wouldn’t have been on AFDC, maybe it
was that family Mr. Henry was talking about, where both parents
work the minimum wage. Well, we won’t pay for that child. So
what happens in Maryland, we spend about $1 million a year de-
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termining whether the kid was poor enough. What does that have
to do with it and what Federal interest is advanced by making that
determination?

I think that is a significant area of paperwork reduction that we
could do, and that is not to say that we should do away with some
other requirements, like the fact that before a child is brought inte
foster care, a court should have found that there were reasonable
efforts to try to help the family keep the child safe within the fam-
ily. We ought to keep that, but throw out the income redetermina-
tion.

I think we need more research into some of these issues like
when is family preservation appropriate. I think that the Federal
Government could make a real contribution there, because I don’t
think we now—I think we have to keep working on the courts.
There is a small Federal amount of money to get éghe courts to im-
prove themselves, and I think we need to keep doing that.

Mr. CARDIN. Let me try to have you focus on Federal standards
for just one moment. Is your concern that if we were not to have
Federal standards, there would be a lack of uniformity among the
States, or are you afraid that the States would not establish ade-
quate standardbé in order to protect our children?

Mr. CooPER. I am particularly—I have to say from my point of
view, I am particularly afraid of the States right now that don’t
have citizen review. Because I think in Maryland, where we have
400 citizens actively now and probably 1,000 citizens that have
been through and heard cases about—like Ms. Howze’s case, we
would have reviews in Maryland and we would get them enferced.

I mean, the Federal Government, in putting that requirement,
made a big difference in our effectiveness in setting up, and I think
we are there now. But what about—if citizens reviewed 50,000
kids, then that is about 10 percent. What really concerns me is
that I think that—and Mr, Petit spoke about the tremendous vari-
ations that we have in child welfare. So, yes, uniformity of quality
is a big concern. And we need to—we neet{ to make these—we need
to look at these requirements again to get more cutcome oriented.
I am going to try to write in some suggestion about that.

Mr. CARDIN. Let Mr. Petit have a c%\ance.

Mr. PETIT. Let me say, right now, the States are not burdened
by much in the way of standards. There are 11 volumes of stand-
ards by the Child Welfare League. There are many volumes on the
Council of Accreditation. There are no States in compliance, be-
cause they are on a voluntary basis.

They have been around rf}(')r years and years. The States have
caseload ratios that range from 15 to 1 to 20 to 1, to some in-
stances, at a practical level, 120 to 1, which is impossible to do se-
rious casework on that.

We think the States and the Federal Government, working with
private volunteer agencies ought to actually agree on what stand-
ards to hold themselves to jointly, and then based on that, ought
to create the tension within the system that everybody holds each
other accountable.

Right now, there are no real standards that are uniformly ap-
plied, and the States are rarely, if ever, sanctioned as a result of
this. And I don’t think this is a question of Big Brother, Federal
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Government watching the States. The difficulty is with a country
as big as ours, and with much of this being done with local jurisdic-
tions with county assistance, who provides technical assistance to
the States and counties that want to do a better job in this area?

Mr. CArDIN. That was my point. You see inconsistencies within
States because of local governments?

Mr. PETIT. We see inconsistencies within States, we see incon-
sistencies within counties, and we see inconsistencies within five
socialworkers responsible to the same supervisory officer. In many
instances, they are freelancing on their own, making decisions
about who comes, who goes, what the point of intervention will be.

That is what happens when there is a lack of vigorous account-
ability, training. The States ought to be holding themselves ac-
countable, and 1t is very weak in many jurisdictions.

Mr. CARrDIN. I will give Ms. Lowry the last 30 seconds.

Ms. Lowry. Thank you.

There are general standards in the Federal law now. They are
very general. And the States can do a wide range of activities and
comp%y. But there are standards that say there has to be a case
plan within a specified time.

The case plan has to say specific things. The plan has to work
toward permanence. The children have to be in homes or facilities
that generally conform with nationally acceptable standards, hence,
Mr. Petit’s organization, standards.

Again, there is a wide range of flexibility, but it is a framework.
They can’t take a kid into care and not plan for the kid at all.

On the other hand, they can try all different approaches to t
to achieve permanence for a kid. So there are some minimal stand-
ards. They are not very stringent and the State really can enforce
them a lot of different ways. But taking those away and leaving
nothing, I fear, would be very, very bad for kids.

Ms. DRIVER. May I speak to your question?

Mr. CARDIN. Sure. I would urge, though, that we look at not nec-
essarily making the Federal standards more stringent or more re-
laxed, but making it a system that can work. The current system
is not working, so we need to figure out a way in which there is
really a partnership with the Federal Government working with
the States in a realistic regulatory system.

Ms. Lowry. Right. If I may, I think one step has been taken in
that direction by changing the 427 sanctions. It used to be that if
the Federal Government reviewed a State and found that it didn’t
meet the standards, the Federal Government’s only option was to
simply cut off funds, which wasn’t very helpful to a State that was
floundering. Now, as a result of some legislation that passed in the
fall, the State—the Federal Government has an escalating series of
activities, including providing technical assistance to the State.
That is a way to, I think, work better.

Mr. CARDIN. No question, we improved it. We still have some old
issues that are outstanding.

Ms. Lowry. Without a doubt. But the problem isn’t, I think, as
Mr. Petit says, that anybody says the States were overburdened
with standards. They are very loose standards. The problem is
there hasn’t been any pressure to make them comply with even the
loose standards that exist.
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Mr. CARDIN. Thank you.

Ms. Driver.

Ms. DRIVER. Yes. In response to your question about standards
in States that don’t have citizen review, Iowa, has just—is buildin
up its citizen review system now under legislative mandate an
they are under a trial. A case plan is, one would think, a normal
thing when you take a child from a home, and one of the things—
mind you, 98—96-272 has been in existence since 1980. You would
think that there would be case plans in every case in the State of
Towa.

And I am not trying to pick on Iowa. It is just that this is one
State where we have been gathering some data. And the number
of children who did not have case plans was incredible, until foster
care review boards came into existence, and they have seen a
marked increase in the number of case plans.

And I would like to, on another subject, thank you for your inter-
est in the subject and the question of citizen review and oversight,
for working to get some report language in the Omnibus Budget
Reconciliation Act 2 years ago.

Mr. CARDIN. Thank you.

Ms. DRIVER. Thank you.

Mr. CARDIN. Thank you for your patience, Mr. Chairman.

Mr. HancocK. The Chair would like to thank you for your testi-
mony and taking the time to give us some very useful information.

With that, this hearing is a(%?ourned.

[{Whereupon, at 2:45 p.m., the hearing was adjourned.]

[Submissions for the record follow:]
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Benbrook Insurance Agency, Inc

901 Main Street -- P. O. Box 1267
Woodward, OK  73802-1267
Phone 405 256-5766 -- Fax 405 254-2605

February 6, 1995
Phillip D. Moseley
Chief of Staff, Committee on Ways and Means
U.8. House of Representatives
1102 Longworth House Office Building
Washington, DC 20515

RE: Testimony to the Ways and Means Sub-Committee
concerning Establishment of Citizen Review of Child Placement.

Dear Mr. Moseley:

| am volunteer reviewer on a Citizen Review Board in Oklahoma and Vice Chair
of the Oklahoma State Review Board and | would like to communicate my
thoughts to the Sub-Committee concerning the need for citizen review.

One of the first cases | reviewed involved “Rhonda’”, eight, who had been
sexually abused by her mother’s boy friend. She and her brother, “Jake” were
abandoned by their mother in 1992 when the State took custody. Parental rights
were terminated quickly and the children were placed in foster care.

Rhonda's emotional problems and sexual acting out were severe. Jake, a bright
five year old, did not exhibit the same problems. It was obvious that adoptive
parents for Rhonda were going to be difficult to find. Even though it would be
preferred to place these children together, our review board asked the court to
consider separate placement. An adoptive family was found for both children
but it failed after six months. In the spring of 1993, the children were placed
together in therapeutic foster care. They receie counseling from a psychologist
to help them recover from the faited placement.

In two months this case will be three years old. Rhorida is eleven and Jake is
eight. Rhonda’s behavior is better, but she still acts out sexually and might be
described as a pubescent Lolita that seeks affection sexually. Jake remains an
intelligent little boy.

The policies and procedures of Human Services require that they make every
effort to place these children together. This is commendable but very limiting for
Jake. The Reviewer’s job is to point out to the Court that even though the bond
between these children is very strong another failed adoption will cause great
damage to both children. It may be in Jake's best interest to place him
separately providing for visitation with Rhonda. Rhonda will remain in foster care
until a separate placement for her can be found. it is unfair to use Jake as bait
so that these children can be placed together.

Citizen review is mandated to recommend to the court what is in the best interest
of the children. While courts may not have time to hear from everyone involved
with these children, we communicate with foster parents, schools, physicians,
counselors, attorneys, and others to gather information about these children.

We then make recommendations to the court that are not constrained by
hundreds of pages of poficies and procedures. These recommendations reflect
the standards and expectations of our communities where we and these children
live.
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Citizen Reviewers make recommandations to the court that originate from a
desire to meet the needs of the child and protect society without the constraints
of agency policies or the limitations imposed by procedural rules. When Human
Services and the court work with the Citizen Reviewers as members of a team
committed to the needs of society instead of as adversaries, the collaboration
has a positive impact.

Citizen review should be required for every child in the State’s care to insure that
all children and families in the system receive appropriate services. Thus
reducing the tendency to slap a Band-Aid on family problems only to see the
families reappear a short time later for another Band-Aid.

Reviewers should conduct administrative reviews every six months to ascertain
appropriateness and effectiveness of service plans. Such reviews would assure
that plan and court goais are being met and reduce need for semi annual court
review. Such a forum should aiso seek independent input from the children,
parents, foster parents, schools, physicians and other service providers that
generally do not communicate to the court or with each other. This is an
inexpensive way to reduce the stress on the court system caused by excessive
case loads while retaining the quality and appropriateness of services provided.

Uniform data gathered by review boards and compiled by the State and National
Association of Reviewers would be useful to Congress in evaluating the efficacy
of service providers, agency policies and court operation. This information
system will have a low implementation and maintenance cost. This information
flow would also be unencumbered by the bureaucratic infrastructure that
bedevils the current Juvenile and Child Welfare systems.

As members of the community citizen reviewers have a unique capacity to see
that the services received by troubled children their families are appropriate. We
welcome the opportunity to serve the our children, families, communities and
courts.

Mac Benbrook

Ot LSS

Citizen Reviewer and
Vice Chair, Oklahoma State Review Board

cc By fax: Donna S. Steele, Counsel )
Committee on Oversight
202 225-9680
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STATEMENT OF ROSEMARY WINDER STRANGE
DIRECTOR OF SOCIAL SERVICES
CATHOLIC CHARITIES USA

Madame Chairwoman, Thank you for the opportunity to provide written testimony regarding
block granting and 427 reviews. We oppose block granting to the states these federally
mandated programs as well as the elimination of the requirements of section 427.

Catholic Charities USA is the nation’s largest, private, social service organization. The network
of 1,400 agencies and institutions and thousands of concemned individuals works to reduce
poverty, support families, and empower communities in the United States.

Catholic Charities agencies and institutions, with more than 266,000 staff members and
volunteers, provide social services ranging from adoption and counseling to food and housing.
People of all religious, national, racial, social, and economic backgrounds receive services from
Catholic Charities. We provide a full range of services to famxhes and children. We operate
modern homes and treatment centers for children.

Catholic Charities USA promotes public policies and strategies that address human needs and
social injustices. More than 10 million people turned to Catholic Charities for help in 1993.
Three million of those individuals were children and adolescents who were 17 years of age or
younger.

Catholic Charities agencies have a long and proud history of making permanent placement plans
for children in need of families. Even before 1910 when the National Catholic Conference (now
Catholic Charities USA) was founded, our agencies were providing quality permanent placement
plans for children available for adoption.

As stated by the National Conference of Catholic Bishops in its 1992 Pastoral Statement, Pusting
Children and Families First, Catholic Charities USA believes that "no government can love a
child, and no policy can substitute for a family’s care. But government can either support or
undermine families. "

The Adoption Assistance and Child Welfare Act was signed into law in June 1980. This
legislation (P.L. 96-272) addresses matters that pertain to both the entry and exit of children
from care. It includes measures to stop the drift that characterized the tenure of many children
in placement. The law requires that states know what is happening to children in their care, and
it redefines the relationship between federal and state government with respect to children at risk
of placement and those already in care. This is accomplished mainly through a fiscal
restructuring that offers states incentives to accomplish the goals of the act.

Public Law 96-272, the Adoption Assistance and Child Welfare Act of 1980, and the child
protection under Section 427 of the act corrected many abuses of the past which we do not want
to see revisited. A whole range of services to children and their parents are necessary to support
the family unit; and when placement is necessary, to reunite the family as quickly as possible.

In 1993 Catholic Charities agencies cared for 51,403 children in residential facilities, group
homes and foster home care. These children were from all economic levels who could not live
with their parents for a variety of reasons including the child’s treatment needs and parental
neglect and abuse. Our services allowed families to stay together. Other times our services
determined which children needed to be removed from their homes, temporarily or permanently.
This range of services is what is required by the 427 reviews.

We acknowledge that there have been abuses in the interpretation and application of the 427
reviews. In an effort to speedily return children to their parents, discharge plans are made
which are not always in the best interests of the child or the family. Catholic Charities USA
views Public Law 96-272 as a step in the right direction while acknowledging its shortcomings.
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We too are concerned about the abuses. Residential care is sometimes the level of care a
particular child needs at a particular time, but foster care is seen as "least restrictive.” As a
result, many children are bumped from foster home to foster home and risk becoming
emotionally disturbed. These children eventually require more expensive residential care and
treatment. Some children never get a stable home. Due to funding shortages, child protective
services and other child welfare services are understaffed, and workers are poorly trained.
Eliminating any of the requirements of P.L. 96-272 and the other federal child protections would
set the field of child welfare back fourteen years and would be a detriment to the children and
families of our nation. Let’s correct the abuses, but let’s not wipe out what has been
accomplished.

We fear that block granting federal child welfare services and foster care programs back to the
states will limit the funds available for these critical children’s services as demands increase.
Adoption assistance and foster care are entitlements to individuals. Block granting would change
the nature of the child’s right to a protective safe environment either through the foster care or
adoption system.

Thank you for this opportunity to offer testimony to The Ways and Means Subcommittee On
Oversight.



188

01d Arroyo Chamisa #32A
Santa Fe, NM 87505

1 February 1995

Mr. Phillip D. Moseley, Chief of Staff
Committee on Ways and Means

US House of Representatives

1102 Longworth House Office Bldg.
Washington, DC 20515

Dear Sir,

The people who have lent their names to this letter are citizen
volunteers on two boards in New Mexico's Foster Care Citizen Review
program. We are writing to register our support, in the Ways and
Means Subcommittee hearings on child welfare programs, for
consideration of expanding citizen review as a responsible,
effective, and economical way to improve the effectiveness of child
welfare programs and provide protection to foster children.

We commend this subcommittee for undertaking to examine what is
happening to the children who, through no fault of their own, are
caught up in systems that, despite good intentions, are not meeting
their needs.

From our familiarity with state and local social service programs,
we would point out that, because of citizen review, foster care is
the only social service program in which service effectiveness is
monitored client by client, with participation of client-children
and families as well as all others involved in providing care and
services, right at the service delivery level of the family and
child. We are at the forefront of assuring that abused and
neglected children get the services they need, and get permanent
families at the earliest possible time. No other public bureaucracy
or court procedure even appreoaches this degree of monitoring and
quality assurance. A small number of dedicated volunteers are able
to assure that thousands of children do not languish unncessarily
in temporary care when what they need is a loving and nurturing
family. No internal or administrative review can begin to meet the
kind of standard of objective, independent review afforded by
citizen reviewers.

We urge the subcommittee to consider for recommendation that every
child in the custody of a public child welfare agency be assured of
an independent citizen review by requiring all states to establish
such safeguarding procedures. Such reviews should be required at
six month intervals.
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Courts should be reguired to utilize such review information in
their judicial reviews of children in legal custody.

States should also be required to establish a state review board,
consisting primarily of citizen reviewers, which reports annually
to state executive, legislative, and judicial agencies and to the
Federal funding agency for reporting to Congress on the utilization
of Federal funds.

The law should provide both incentives and penalties to states for
effective or ineffective implementation of review requirements.

We believe the National Association of Foster Care Reviewers, the
primary representative of the 24 states now having some citizen
review, is the appropriate vehicle for providing training to states
and citizen reviewers, for directing the gathering of uniform data
for reports to the Federal agency and to Congress on the status of
children in substitute care, and the progress being made in
remedying the problem of nearly one-half million children who now
do not have permanent families.

Funding for citizen review programs should go directly to state
boards in order to ensure their independence from any state agency
or courts which control the services provided to abused and
neglected children. Funding for the national training, data
collection and reporting to the Congress and the Federal agency
should be directed to the National Association of Foster Care
Reviewers to assure that its operations are conducted independent
of any Federal or state agencies controlling child protection
programs.

Our thanks once again to the Subcommittee on Oversight and its

chair, Rep. Nancy L. Johnson, for undertaking this important issue.

The following Citizen Reviewers have authorized their names to be
appended to this letter.

Sally J. Evans Joseph E. Paull
Julia S. Nathanson Laura L. Dunmar
Vera L. Kegel Shirley Steiner

Theodora Baer
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I want to express my sincere thanks to the Honorable Nancy L.
Johnson and the members of the Subcommittee on Oversight of the
Committee on Ways and Means for the opportunity to provide
testimony on the structure and funding of child welfare programs at
the federal level. Your commitment to moving quickly to review and
address areas of federal/state relations that involve mandates and
impose burdens on states is greatly appreciated and long overdue.

aAs child welfare needs and costs have multiplied, federal
support for child welfare programs has become indispensable.
Federal programs currently fund 37 percent of the cost of
Pennsylvania’s child welfare services. But, each federal program
is accompanied by procedural, monitoring and reporting
requirements. These requirements not only add significantly to
paperwork and administrative responsibilities of staff, but also
inhibit program flexibility and the freedom to experiment with
program funds. My statement will propose some modest changes to
reduce federal Title IV-B funding requirements as well as provide
a few comments on the importance of continued federal funding for
state child welfare programs.

I will begin by addressing Pennsylvania’s experience in
implementing Section 427 of Title IV-B.

The case planning system and court review requirements of P.L.
96-272 have changed the way public child welfare agencies in
Pennsylvania do business. Before P.L. 96-272, parents voluntarily
placed their children and sometimes were never able to get them
back. Parents were prohibited from knowing where their children
were and were not allowed to visit with any regularity. Private
agencies accepted children into placement without the involvement
of any public authority or the courts. With P.L. 96-272, county
children and youth agencies fully assumed the following
responsibilities:

--they assumed active responsibility for case management and
decision-making about placement of children and their return home
in conjunction with the courts;

--they assumed responsibility for determining case goals and
assessing progress toward those goals;

--they assumed responsibility for bringing parents into the case
planning process in a meaningful way so that parents had goals to
achieve after which their children would be returned;

--they assumed responsibility for working with the courts to
establish a case review system for all children in placement which
assures that goals are appropriate and that progress is being made
toward achieving those goals; and

--they assumed responsibility for compliance with federal and state
funding reguirements which hold all of us accountable for the
public funds expended for these services.

A1l of these responsibilities have made the child welfare
system more accountable to the public, to parents, to those who
work in the system and to the courts, and have improved the quality
of service to children in out-of-home care. ’

Pennsylvania has a strong record of achievement in Section 427
compliance. We have met the federal standards in all Section 427
reviews and have achieved 100 percent compliance in a majority of
those reviews.

While we believe strongly in the importance of the Section 427
requirements, we also believe that federal enforcement of the
requirements through program audits is no longer necessary. State
laws, operating policies and procedural safeguards supporting and
reflecting a philosophy of family preservation have been an
integral part of Pennsylvania’s child welfare system for the past
12 years. Federal Section 427 audits are time consuming and
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expensive, especially for a county administered child welfare
system such as Pennsylvania‘s. For these reasons, I am
recommending that the Title IV-B Section 427 reguirements be
eliminated or, if this is not possible, that each state be able to
self certify that it meets the requirements of Section 427.

Next, I will address the planning reguirements contained in
Title IV-B as amended by the Omnibus Budget Reconciliation Act of
1993 (OBRA ‘93) and make a recommendation on future funding of
state child welfare service programs.

OBRA /93 amended Title IV-B to create a new capped entitlement
program for family support and family preservation services. OBRA
93 authorizes formula grants to states totaling $60 million in
Federal Fiscal Year 1994 and increasing to $255 million by Federal
Fiscal year 1998 to fund the new family support and family
preservation program. Pennsylvania‘’s share of these funds was
$2.360 million for Federal Fiscal Year 1994 and will be $9.755
million in Federal Fiscal Year 1998. While these funds are needed
in Pennsylvania, we are concerned that the creation of another
categorical program will further fragment funding and limit state
flexibility to meet specific state needs.

OBRA 93 also changed and expanded the state planning required
to be eligible to receive Title IV-B funds. The new Title IV-B
plan reguirements are more extensive and prescriptive than the
previous planning required by Title IV-B. The new planning
requirements specify whom states must involve in the planning
process and mandate a statewide needs assessment, extensive program
inventories, the targeting of resources, and the development of
data systems to monitor the achievement of goals and report to the
federal government.

Prior Title IV-B planning requirements allowed states to
define their own planning process and to determine for themselves
who would be involved in the planning process. In Pennsylvania, we
have used Title IV~B planning to define priorities for the
development of ocur child welfare system in ways that make the most
sense to Pennsylvania. The process has helped to build a
partnership between the State and local communities and to address
the most important needs of our child welfare system. We believe
the new planning requirements go too far in specifying how states
must plan for child welfare services.

Pennsylvania is establishing a community-based, interagency,
comprehensive approach to the delivery of services to children and
families. State flexibility in the planning and use of Title IV-B
funds is important to the continuing development of this cross-
system approach to child and family services. The OBRA ‘93 child
welfare amendments have made Title IV-B more categorical and
prescriptive. Merging the two parts of Title IV-B into a single
child welfare block grant along with a return to the prior planning
requirements will reduce costs to the states and return flexibility
to the program.

In closing, I wish to offer a few general comments on federal
funding of state child and family service programs.

There are over 70 federal programs administered through state
government in Pennsylvania that are designed to address specific
child and family health and welfare issues. This array of
services, each with its own discrete eligibility criteria, rules
and procedures, contribute to a complex, categorical and rigid
system that focus on specific problems rather than on comprehensive
family needs. Our hope is that you will reduce the complexity of
federal funding and provide states and communities with the
flexibility to design local strategies that will keep families
together as well as protect and care for those children who cannot
remain with their own families. As new funding approaches are
considered, other related funding streams, such as health and



193

education, should also be reviewed so that the complexity of
programs and funds provided to states can be streamlined and
merged. The emphasis must shift from a program specific focus to
one that addresses broad child and family outcomes.

Child welfare programs are funded primarily through four
federal revenue sources: Title 1IV-B, Title IV-E, Title 1IV-A
emergency assistance and Title XIX Medicaid. While a more
consistent approach and greater flexibility in federal reguirements
for these programs is needed, changes in any of these funding
sources which do not respond to changes in the level of client need
will create a significant financial burden on states and local
compunities.

The cost of child welfare services has increased dramatically
during the past five years. Despite our best efforts to preserve
families and orevent the placement of children, the number of
children in need of foster care continues to grow. Budgeted costs
for children and youth services in Pennsylvania for the current
fiscal year are $826 million. Just five vears ago, in fiscal year
1989-90, total costs for Pennsvlvania's children and youth system
were $457 million. This is an 80 percent increase in five years.
Seventy-five percent of the cost of these services is the result of
foster care placements.

The dissolution of families and the decay of communities has
ied to this continuing demand for substitute family care. Out-of-
wedlock births, teen pregnancy. drug ebuse, and the increase of
single parent families are major problems affecting the need for
rhild welfare services that will require the involvement of all
sentors of our society 1o solve. Tt is essential that states have
e flexi tv to work with local communities that can develop
local interventions znd preventison strategies to build strong
families and communities. As indicated previously., it is the
myriad of discrete programs with a single focus that tie the hands
of these at the local level trvirng to address comprehensive family
problems. We must work to keep families together and orovide our
communities with the resources, cvapacity and flexibility to do the
jeb.
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WRITTEN COMMENTS FROM
CAROL A. BRUNTY, COMMISSIONER
VIRGINIA DEPARTMENT OF SOCIAL SERVICES8 FOR
THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON OVERSIGHT

February 7, 1995

Public Law 96-272, the Adoption Assistance and Child Welfare Act of
1980, was passed to provide valuable protections for children that
were at risk of cut-of-home placements. Prior to this legislation,
systems among the states varied radically. It was not unusual for
children to be caught in "foster care drift" and "forgotten
children” was a descriptive term for these children. With passage
of Public Law 96-272, public policy was changed and states were
held accountable for the children in their care. Permanency
planning became the goal and services were focused on keeping
children with their birth families. If children had to be removed,
Public Law 96-272 sought to assure (i) return to safe birth homes,
or (ii) timely placement with adoptive families. To achieve this
goal, states were required to develop and implement automated
information systems, case reviews and service planning. Compliance
was to be determined through federal audits which were to focus on
18 specifically identified safeguards.

Virginia was one of the first states to make effective use of the
permanency planning concept. We embraced the permanency planning
philosophy, instituted a system of case review, and developed an
automated tracking system as early as 1976. Consequently, by June
1994, there were 6313 children in foster care throughout the state.
This was 4990 (44%) fewer children in care than in 1976 when the
permanency planning concept was initiated.

Few child welfare professionals will argue with the philosophical
intent of the Act. Through implementation, the lives of children
have been positively impacted. More children are being kept in
their birth families, the length of time a child remains in foster
care has decreased, and more children are achieving adoption than
ever before.

Nevertheless, we still have a long way to go in meeting the
critical needs of children and families. There are three issues
that merit serious consideration: accountability, flexibility, and
resources to carry out the intent of the Act.

Accountability

Although significant progress was made after the protections of
Section 427 of the Social Security Act were developed, the federal
approach to monitoring these requirements has focused more on
procedural requirements and checking of boxes than on guality of
service provision. For example, the focus of federal reviews has
been on the timeliness of administrative panel reviews and
dispositional hearings rather than on the service outcomes.
Similarly, the existence of a service plan has been seen as the
critical element, rather than the actual service planning process
and the services that were provided.

While this approach may have been appropriate initially to ensure
uniform compliance among states, we need to move beyond just a
paper review to a monitoring process that focuses on the true
intent of the Act. Passage of a 427 audit, as it currently exists,
has little to do with the effectiveness of a child welfare program.
More than half of the states are involved in some kind of child
welfare litigation or are operating under consent decrees. Many of
these states had passed 427 audits without difficulty. The time has
come for us to begin looking at the appropriateness and quality of
services being provided and at the outcomes being achieved as a
result of these services.
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Whether monitoring continues to be a function of the federal
government or is taken over by the states, this type of monitoring
is certain to present a tremendous challenge. However, movement in
this direction is essential if we are to reform and improve the
child welfare system while building on the knowledge we have gained
in the past decade.

Flexibility

Flexibility is also an essential component of any attempt to reform
current systems. Virginia has recently redesigned its approach to
service provision. In 1992, the General Assembly enacted
legislation entitled the Comprehensive Services Act. Passage of
this act dramatically altered the administrative and funding
systems providing services to at-risk youth and families. The
purpose of the act was to create a collaborative system of services
and funding that is child-centered, family-focused and community-
based. Services and funding are consistent with the Commonwealth’s
policies of preserving families and providing appropriate services
in the least restrictive environment, while protecting the welfare
of children and maintaining the safety of the public, Early
intervention, interagency collaboration, family involvement, public
and private partnerships, and community flexibility in decision-
making and the utilization of funds characterize this innovative
systen.

With this act, an administrative structure was developed and
funding from five human service agencies was combined to carry out
this initiative. Although findings from numerous studies indicated
that redesign of Virginia’s service system was essential and that
the proposed structure was the most effective and cost efficient,
implementation was an unnecessary challenge because of existing
categorical funding limitations. Categorical funding from the
federal government has inhibited Virginia‘’s ability to de-
categorize the needs of children and families even with our new
system.

The bottom line is that we believe we are doing some things right
in the Commonwealth. Virginia is not unique, nor is it any more
creative than other states. Given the opportunity, states have
proven their ability to develop programs and services that meet the
needs of their citizens and that are cost effective. Therefore, we
would advocate for a reduction in costly and burdensome federal
regulations and an increase in state flexibility.

current funding streams limit populations that can be served,
creativity in developing services needed by local communities, and
flexibility by states to improve services to their citizens. Block
granting, which would allow more flex1b111ty and creativity on the
state level, could be advantageous in moving toward more effective
service systems. Effective block granting would include indexing
that will accommodate state population growth, triggers that allow
"uncapping" of the block grant during times of increases in the
child welfare caseload, and incentives for states that are based on
achievement of positive outcomes, rather than punitive penalties
for not meeting process requirements.

Resources

Although block granting has the potential for encouraging more
creativity and flexibility on the state level, careful
consideration must be given to the structure of any block grant
design.

Currently, Title IV-E, which provides states with funding for
administration, training, and maintenance expenses is an open ended
entitlement program. With the creation of block grants, funding
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could be capped at a level that would restrict the development of
innovative programs and services and which would preclude the

state’s ability to develop qualified resources. Observation of
those states that have undergone consent degrees, as a result of
suits being filed by the American Civil Liberties Union, shows that
resources are one of the most critical components in an effective
service delivery system, wWith increased, qualified resources,
outcomes for children in these systems have improved significantly.

Summary

The federal government has taken an essential leadership role in
shaping the direction of child welfare service systems. Federal
427 reviews were instrumental in moving states away from antiquated
systems that encouraged foster care drift toward service systems
that resulted in beneficial outcomes for children and families.
Progress now demands that we move beyond the traditional monitoring
approach to an approach that forces states to move even further
toward positive outcomes. Block grants have the potential for
giving the states necessary and appropriate flexibility in
developing approaches that best meet the needs of their citizens.
Structuring of block grants must include indexing for population
growth and incentives for achievement of positive outcomes.

The challenge before us is structuring a funding stream that
contains the components of public accountability, flexibility for
individual states, and incentives for achievement of positive
outcomes. We believe the concepts of Public Law 96~272 are still
valid, but future measurement of state child welfare systems must
be based on achievement of agreed upon outcomes or benchmarks that
are child centered, family focused, and community based.
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON OVERSIGHT

For Immediate Release

January 18, 1995 CONTACT: (202) 225-1721
No. OV-2

JOHNSON ANNOUNCES DETAILS OF HEARING ON FCC PROVISION

Congresswoman Nancy L. Johnson (R-CT), Chairman of the Subcommittee on Oversight of
the Committee on Ways and Means, today announced that the subcommittee will hold a hearing to
examine the operation and administration of a tax provision which allows the Federal Communication
Commission to grant tax relief with respect to the sales of radio, television, and other properties
under certain circumstances. This provision is known as Internal Revenue Code section 1071. The
hearing will be held on Friday, January 27, 1995, in room B-318 of the Rayburn House Office
Building, beginning at 10:00 a.m.

BACKGROUND:

Code section 1071 was enacted in 1943 to address concerns with respect to involuntary
conversions of radio stations arising from wartime restrictions on the purchzse and availability of new
radio property. Under section 1071, gain from the sale or exchange of broadcast facilities may be
defetred in cases where the sale or exchange is certified by the Federal Communications Commission
"to be necessary or appropriate to effectuate a change in a policy of, or the adoption of a new policy
by, the Commission with respect to the ownership and control of radio broadcasting stations...."

In 1978, the FCC announced a policy of promoting minority ownership of broadcast facilities
by offering a tax certificate to those who voluntarily sell such facilities to minority individuals or
minority-controlled entities. Since that time, the FCC has issued over 300 such 1ax certificates.
Recent press reports about the FCC's administration of section 1071, both in terms of the types of
praperties covered and the size of the tax benefits being granted. raise significant questions about this
provision.

FOCUS OF THE HEARING:

The Subcommittee will examine: (1) whether the FCC’s 1978 policy is consistent with the
underlying intent of section 1071; (2) whether the FCC’s administration of section 1071 constitutes
an impermissible exercise of legislative authority; (3) whether the tax incentive provided in section
1071 in fact fosters minority ownership of broadcast facilities; and (4) whether the FCC policy is a
necessary or appropriate means of achieving this goal.

DETAILS FOR SUBMISSION OF REQUESTS TO BE HEARD:

Requests to be heard at the hearing must be made by telephone to Traci Altman or Bradley
Scireiber at (202) 225-1721 no later than the close of business on Monday, January 23, 1995. The
telephone request should be followed by a formal written request to Phillip D. Moseley, Chief of
Staff, Committee on Ways and Means, U.S. Honse of Representatives, 1102 Longworth House Office
Building, Washington, D.C. 20515. The staff of the Subcommittee on Oversight will notify by
telephone those scheduled to appear as soon as possible after the filing deadline. Any questions
concerning a scheduled appearance should be directed to the Subcommittee staff at (202) 225-7601.

In view of the limited time available to hear witnesses, the Subcommittee may not be
able to accommodate all requests to be heard. Those persons and organizations not scheduled for
an oral appearance are encouraged to submit written statements for the record of the hearing. All
persons requesting to be heard, whether they are scheduled for oral testimony or not, will be notified
as soor. as possible after the filing deadline.



Witnesses scheduled to present oral testimony are required to summarize briefly their written
statements in no more than five minutes. THE FIVE MINUTE RULE WILL BE STRICTLY
ENFORCED. The full written statement of each witness will be included in the printed record.

In order to assure the most productive use of the limited amount of time available to question
witnesses, all witnesses scheduled to appear before the Subcommittee are required to submit 200
copies of their prepared statements for review by Members prior to the hearing. Testimony should
arrive at the Subcommittee on Oversight office, room 1136 Longworth House Office Building,
no later than noon, Thursday, January 26, 1995. Failure to do so may result in the witness being
denied the opportunity to testify in person.

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE:

Any person or organization wishing to submit a written statement for the printed record of the
hearing should submit at least six (6) copies of their statement by the close of business on Tuesday,
February 7, 1995, to Phillip D. Moseley, Chief of Staff, Committee on Ways and Means, U.S. House
of Representatives, 1102 Longworth House Office Building, Washington, D.C. 20515. If those filing
written statements wish to have their statements distributed to the press and interested public at the
hearing, they may deliver 200 additional copies for this purpose to the Subcommitice on Oversight
office, room 1136 Longworth House Office Building, at least one hour before the hearing begins.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committes by a witness, any written statsment or exhibit submlited for the printed record or any
written comments in response to a request for written comments must contorm to the guldelines Usted below. Any statement or exhibit aot in
compltance with thess guldelinss wilt wet be printed, but will be maintatned In the Committee files for review and use by the Committes.

1. Al statements and any sccompanying exhibits [or printing must be typed in single space on legal-aize paper and may not excesd a total of
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Chairman JOHNSON. Good morning, everyone.

I regret our late start, but we will try to move along. Today the
Oversight Subcommittee will examine the operation og a provision
in the Internal Revenue Code that allows the FCC (Federal Com-
munications Commission) to grant tax benefits with respect to the
sales of radio, television, and other broadcast properties. That pro-
vision, Internal Revenue Code section 1071, was enacted in 1943
to address concerns with respect to the involuntary conversion of
radio stations arising from wartime restrictions on the purchase
and availability of new radio properties.

Under section 1071, gain from the sale or exchange of property
may be deferred in cases where the sale or exchange is certified by
the Federal Communications Commission to “be necessary or ap-
propriate to effectuate a change in a policy of or the adoption of a
new policy by the Commission with respect to the ownership and
control of radio broadcasting stations.”

This provision has been significantly expanded by the FCC over
the last 50 years. First, radio stations were expanded to include
television stations. Then television stations were expanded to in-
clude cable television; more recently, personal communication serv-
ices. The newest type of cellular phones have been added.

The policies which the FCC believes warrant the granting of tax
breaks also have changed over the years. The original policy of the
FCC was to allow tax benefits only in the cases of involuntary con-
versions of radio stations. In 1978, the FCC announced a new pol-
icy of promoting minority ownership of broadcast facilities by offer-
ing an FCC tax certificate to those who voluntarily sell such facili-
ties to minority individuals and minority-controlled entities.

The size of transactions receiving tax benefits under section 1071
also has expanded. One proposed transaction recently in the news
involves the sale by Viacom of cable television properties for ap-
proximately $2.3 billion. The total Federal and State tax benefits
for this one transaction could well be in excess of $1% billion.
Clearly, this subcommittee has a responsibility to examine whether
a policy which allows a Federal agency to hand out tax benefits of
this magnitude is in the taxpayers’ interest.

The subcommittee will examine the FCC’s 1978 policy to see if
it is consistent with the underlying intent of section 1071 or wheth-
er the FCC’s administration of section 1071 represents the exercise
of what can more properly be described as legislative powers.

The subcommittee also will examine whether the tax incentive
provided in section 1071 in fact fosters minority ownership of
broadcast facilities or whether the FCC policy is a necessary, ap-
propriate means of achieving this goal. The FCC has a number of
programs besides the tax break intended to promote diversity in
the ownership of broadcast facilities. It is possible these other pro-
grams, programs augmented by other changes in the laws regard-
ing the ownership of broadcast stations, would be a better way to
promote diversity.

As far as I am concerned, this is not a hearing about the wisdom
of promoting diversity. It is an inquiry into whether section 1071,
as currently administered by the FCC, is a sensible way of doing
so.
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With that, I would like to yield to my colleague, Mr. Matsui, for
opening comments.

Mr. MATsUIL Thank you very much, Madam Chairman,

I do not think there is any question that the issue of diversity
in broadcasting, diversity in ideas, diversity in ownership, is a
laudable, important goal of the United States. After all, we are an
extremely diverse country. To have a free exchange of ideas on our
airwaves is obviously essential for our country to remain unified
with common goals, common visions, and common ideals.

I think, also, at the same time, we have to recognize that with
the limited pie available in America today, we are already talking
about eliminating the Corporation for Public Broadcasting and a
number of other very important programs of the Federal Govern-
ment. We must look at ways of making the system more efficient.

The real issue involved here, I believe, is whether or not using
first the Tax Code to try to achieve the laudable goal of diversity
in broadcasting is an appropriate vehicle; second, if in fact one
should say it 1s, then what one must ask is whether the section
1071 is a further appropriate way to achieve these goals.

I think the purpose of this hearing will, hopefully, bring that out.
I might just further point out that in my discussions with both the
Treasury Department, Joint Tax Committee, and FCC, we find that
there is a dearth of information available as to whether this pro-
gram is in fact working. I think it is extremely unfortunate, but as
many of you know, back in 1987, the Appropriations Committee,
beginning on the Senate side, put in a rider prohibiting the FCC,
the Treasury Department, and other agencies of the Federal Gov-
ernment from investigating, analyzing, and determining whether or
not this program is working, the amount of benefits that are out
as a result of this program, and, more importantly, from making
any changes or alterations in this particular program.

As the chairwoman mentioned, this section was originally de-
vised on involuntary transfers back during the wartime period of
1943. The FCC made the decision to expand it. The latest expan-
sions were, as the chairwoman says, in the area of personal com-
munications devices. So this is the first—well, one of the few times
that Congress will be analyzing the results of this expansion of this
particular section.

Let me also make one further observation. The ostensible reason
this issue has come before us today was because of the recent news
reports of the Viacom-TCI-Washington transaction that was appar-
ently completed on January 20, 3 days after the press report sent
out iy Chairman Bill Archer that he wanted to do an investigation
of this particular matter.

It is my hope this committee, subcommittee, and the full commit-
tee and the Members of the House and Senate, and the President,
will make sure that if there are any changes made in the code, it
should provide the changes be applied to the transaction that
called the matter to our attention.

I have tried to review with some detail this transaction. It is a
shame Viacom, TCI, and Mr. Washington are not here to testify
today, but, apparently, as I understand, notices have been sent no-
tifying interested parties that they were free to appear and make
their case. If they would have come, perhaps we could change our



6

mind, but until such time, I think that we need to make sure what-

ever changes we make apply to this particular transaction. They

1;ire on notice. There is no constitutiona? issue involved, as everyone
nows.

Let me just, Madam Chairwoman, mention the Viacom trans-
action. In 1978, Mr. Washington was working for the FCC through
the Carter administration. He, among others, devised this particu-
lar change to expand the use of section 1071. He has been involved
in at least four other tax certificate transactions. Apparently, he
still retains ownership interest in many of them.,

In this particular transaction, we understand that his investment
is anywhere from $1 to $2.3 million out of a $2.3 billion trans-
action. The total tax benefits, as the chairwoman says, to Viacom,
f_xceed $460 million, because the deferral will be in excess of $1 bil-
ion.

That is the issue that we must discuss, whether or not this pro-
gram works, not only in this case but in other cases, and we must
really determine whether this is an appropriate use of taxpayers’
money for an obvious laudable goal. So I welcome the chairwoman
holding these hearings and I welcome the testimony of the wit-
nesses.

Chairman JOHNSON. Thank you. Just for the record, we did in-
vite Viacom to come and testify. They preferred not to, and I want
to submit for the record a letter from Reed Hundt of the FCC that
the members will receive shortly.

[The information follows:]



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON

GFFICE OF
THE CHAIRMAN

January 26, 1995

Honorable Nancy L. Johuson

Chairman

Subcommittee on Oversight of the Committee on Ways ana Means
United States Capitol

Washington, D.C. 20515

Dear Chairman Johnson:

Thank you for inviting me to participate in the Subcommittee’s hearing to examine the
operation and administration of Internal Revenue Code section 1071, which allows the
Commission to grant tax relief with respect to the sales of broadcast and cable facilities to
minority buyers. With your indulgence, I will take advantage of the offer in Mr. Mosely’s
letrer and designate the Commission’s General Counsel, William E. Kennard, to testify at the
heuring. Mr. Kennard, whose written statement is attached, is familiar with the background
and operation of the tax certificate program, and will of course be bappy to respond to the
Subcommittee’s questions.

1 do want to note in advance of the hearing that statutory language currently in effect
forbids the Commission from spending any appropriated fuads to "repeal, to retroactively
apply changes in, or to continue a reexamination of [its] policies with respect to . . . tax
certificates granted under 26 U.S.C. §1071, to axpand minority ownership of broadcasting
licenses.” Departiments of Commerce, Justice, and State, the Judiciary, and Related
Agracies Appropriations Act, 1995, Pub. L. No. 103-317, 108 Stt. 1724 (1994). Congress
ba ; reenacted that language each year since 1987, when it directed the Commission to end a
ieexamination of minority ownership policies that the Commission had launched in 1986, and
told it instead to “apply the policies regarding . . . tax certificates that were in effect before
the inquiry commenced.* S.Rep. 100-182, p. 76 (1987). See Continuing Appropriations for

~ Fiscal Year 1988, Pub. L. No. 100-202, 101 Stat. 1329 (1987). Ever since, we have had no
choice but to apply the tax certificate program as it existed in 1986.

Because of this ongoing statutory constraint on the Commission’s discretion in
implementing the fax certificate program, the Commission has been unable to subject the
program to the kind of reexamination and reassessment that all administrative programs
warrant. The Commission, for example, has not had the ability to collect and evaluate facts
about the program to the same extent as with other programs in its regulatory jurisdiction.



I want to assure you that the Commission looks forward to cooperating fully with the
Subcommittee in responding to questions about the history and current administration of the
tax certificate program. Please let me know if, after the heacing, there is any further
assistance we can provide.

Sincerely,

P 7 7_,(,;—'1;::;

Reed E. Hundt
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Mr. McCDERMOTT. Madam Chairwoman, will you not take any
other opening statements?

Chairman JOHNSON. I can if the subcommittee would like. We do
have a long list of witnesses, but I would be happy to yield to the
gentleman from Washington.

Mr. MCDERMOTT. I guess I only raise it because I keep wonder-
in% why we are zeroing in on this program. I understand there is
a large deal that is about to go through or has gone through, ac-
cording to Mr. Matsui, and the chairman of the committee would
like to stop it from happening. But the question I have to ask is
are there not some other large tax breaks being brokered even at
this very moment that we are having this hearing? It seems to me
we are singling out this program while there are many other tax
breaks on the books that we should also take a look at.

I have in hand a short list of more than half a dozen special in-
terest tax breaks that are far more generous than this program,
and I hope that we are also going to examine those. I hope that
the chairwoman will look at taxing capital gains on inherited prop-
erty, which is worth $20 billion; or reforming estate and gifts taxes,
which is $8 billion over the next 5 years; or curbing the excessive
depreciation writeoffs, which is $25 billion over the next 5 years;
or ending the tax breaks on mergers and acquisitions, which is $9
billion over the next 5 years; or ending tax breaks for runaway
plants, which is $1 billion in the next 5 years; or closing gas and
oil tax loopholes, which is $7.6 billion.

The question you have to ask yourself is why is this the first
thing that comes up? I am waiting to hear the answer. Why this
one 1s—is it just because it was in the paper last week? I think
that we ought to get to the bottom of that.

Chairman JOHNSON. Are there other members who would like to
make opening statements?

Mr. Herger.

Mr, HERGER. Well, Madam Chair, just very quickly, I just have
to ask the question, in response to the gentleman from Washing-
ton, did you hear what the Chair and the gentleman from Califor-
nia mentioned? This is pretty major, isn’t it? We are talking hun-
dreds of millions of dollars involving one individual. Is the gen-
tleman from Washington questioning the fact that this should be
brought up?

Mr. McDERMOTT. No. No, I am perfectly willing to look at any
tax break as long as we do not stop with this hearing on this par-
ticular one.

Mr. HERGER. Well, we are early in the session.

Mr. McDERMOTT. There are a whole lot of other places where we
could pick up a whole hell of a lot more money than we are going
to pick up in this one, that are more egregious and have gone on
for a longer period of time. From my standpoint, when it comes up
that it happens to be this kind of deal that makes the first one out
of the block, to me, that raises real questions about what is hap-
pening here.

Chairman JOHNSON. I would like to correct for the record the
gentleman’s comment that this chairman would like to stop it from
happening. The chairman did not say she would like to stop it from
happening,.
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In fact, in my opening comments I said, clearly, this subcommit-
tee has the responsibility to examine whether a policy that allows
a Federal agency such a free hand to hand out tax benefits of this
magnitude is in the public’s interest. That is the question before
us.

Second, I regret the gentleman was not at the meeting of the
Oversight Subcommittee, the bipartisan meeting, at which we re-
viewed our agenda because some of the things he suggested he
could have offgered at that time. We do have a full agenda. We will
certainly be looking at many things, and we will be happy to add
those things to the agenda as well.

Mr. MCDERMOTT. %fthe Chair would yield for 1 second, I was re-
ferring to the chairman of the full committee; I was not referring
to you, who wants to stop this.

hairman JOHNSON. Well, your reference appeared to refer to
me.

Mr. McDERMOTT. I was not precise.

Chairman JOHNSON. I have no indication from the chairman that
he is interested in anything more than the exploration that I have
been tasked to carry out for the oversight function, which is exactly
what government ought to be doing: overseeing the way the law is
being implemented and that is what we are doing here today.

Mr. Hancock. Madam Chair.

Chairman JOHNSON. Mr. Hancock.

Mr. HANCOCK. Just a real quick statement. There is a major dif-
ference between a $400 million tax credit to one corporation, than
a $400 million or $1 or $10 billion that is spread out over thou-
sands of people. There is a major difference.

Chairman JOHNSON. Mr. Kies, would you proceed, please.

STATEMENT OF KENNETH J. KIES, CHIEF OF STAFF, JOINT
COMMITTEE ON TAXATION, ACCOMPANIED BY MARY
SCHMITT, DEPUTY CHIEF OF STAFF

Mr. Kies. Thank you, Madam Chairwoman.

I am accompanied today by Mary Schmitt, the Deputy Chief of
Staff of the Joint Committee on Taxation. It is my pleasure to
present the testimony of the staff of the Joint Committee on Tax-
ation to this subcommittee on the Federal Communications Com-
mission tax certificate program.

My testimony will be in four parts. First, I will provide a brief
overview of the Internal Revenue Code section 1071 issues; second,
I will describe the legislative background of section 1071 and the
FCC tax certificate program; third, I will describe the application
of the tax rules in those cases where an FCC tax certificate is
granted; and, fourth, I will describe briefly some of the tax policy
1ssues the subcommittee may wish to consider in assessing section
1071.

Under present law, a taxpayer generally is required to include in
gross income the gain recognized upon the sale or disposition of a
business, including a broadcast business. An exception to this gen-
eral rule under section 1071 provides that a seller of certain prop-
erty who receives a tax certificate from the FCC may defer the rec-
ognition of gain on the sale indefinitely by either electing to pur-
chase replacement property within 2 years after the taxable year
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in which the sale occurs, or electing to reduce the basis of depre-
ciable property held by the seller immediately after the sale. The
deferred gain may be recognized upon subsequent disposition, if
ang, of the replacement properties.

ection 1071 was originally enacted in 1943 to facilitate the sale
of properties required to be disposed of because of certain prohibi-
tions on ownership of multiple stations within the same market.
The tax certificate program has been modified and expanded a
number of times.

In 1978, the FCC announced a policy of promoting minority own-
ership of broadcast facilities by offering an FCC tax certificate to
those who voluntarily sell such facilities to minority-owned or con-
trolled entities. The FCC’s policy was based on the view that mi-
nority ownership of broadcast stations would provide a significant
means of fostering the inclusion of minority views in programming
thereby serving the needs and interests of the minority community.

The FCC subsequently expanded its policy to include the sale of
cable television in 1993. The FCC further expanded the program to
apply to personal communication services. Minorities within the
meaning of the FCC policy include “blacks, Hispanics, American In-
dians, Alaskan Natives, Asian and Pacific Islanders.”

As a general rule, a minority-controlled corporation is one in
which more than 50 percent of the voting stock is held by minori-
ties. A minority-controlled partnership is one in which the general
partner is a minority or minority-controlled and minorities have at
least a 20 percent interest in the partnership.

The FCC requires those who acquire broadcast properties with
the help of the FCC tax certificate policy to hold those properties
for at least 1 year. An acquisition can qualify if there is a preexist-
ing agreement to buy out the minority interest at the end of the
1-year holding period.

In 1982, the FCC further diversified or further expanded its tax
certificate policy for minority ownership. At that time the FCC de-
cided that in addition to those who sell properties to minorities, in-
vestors who contribute to the stabilization of the capital base of a
minority enterprise would be entitled to a tax certificate upon the
subsequent sale of their interest in a minority entity.

Some recent news reports suggest that FCC tax certificates are
not fostering real minority ownership of broadcast stations. In
some instances, a minority investor purports to control the buyer
often through a limited partnership or other syndication, but effec-
tively does not because of the small economic interest of the minor-
ity investor. In other instances, minority buyers are reported to
ha]ve resold the broadcast properties shortly after their original
sale.

The FCC tax certificate program functions as an open-ended tax
expenditure with the FCC as the authorizing agency. Since 1978,
the FCC has issued 378 certificates under section 1071, 317 of
which relate to the sale of broadcast properties to minority-owned
or controlled buyers. The staff of the Joint Committee previously
estimated that the tax expenditure relating to Code section 1071
over 5 fiscal years was $500 million; however, it is in the process
of reviewing this estimate in light of new information it is receiv-
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ing. The Treasury Department has estimated the tax expenditure
at $1.6 billion for the same period.

Code section 1071 was originally enacted in 1943, as I indicated.
Congress believed that the involuntary conversion rules at the time
were inadequate and expanded those rules in the case of the sales
of these properties due to the fact there was a lack of availability
of radio stations for replacement properties at the time.

Apart from the FCC tax certificate program, there are other pro-
grams administered by the FCC to foster minority ownership. The
FCC awards comparative merit in licensing proceedings to minority
applicants in the interest of promoting minority entrepreneurship.

In addition, the FCC’s distressed sale policy allows broadcasting
licensees, whose licenses have been designated for a revocation
hearing, prior to the commencement of a hearing to sell their sta-
tion to a minority-owned or controlled entity at a price substan-
tially below fair market value. The licensee, whose license has been
designated for hearing, would ordinarily be prohibited from selling,
assigning, or otherwise disposing of its interest until the issues
have been resolved in the licensee’s favor.

On January 20, 1995, Viacom and Mitgo, wholly owned by Frank
Washington, and affiliates of InterMedia Partners, announced they
had signed a definitive agreement under which Viacom will sell its
cable systems serving 1.1 million customers to a partnership, of
which Mitgo is the general partner, for approximately $2.3 billion
in cash. A subsidiary of TeleCommunications Inc. is one of the lim-
ited partners of InterMedia. Recent news reports suggest that Tele-
Communications will provide “nearly all” of the money for the cable
system purchase. Mr, Washington will invest approximately $1 mil-
lion of his own money according to recent reports. Mr. Washington
is an African-American and apparently controls Mitgo for FCC pur-
poses, which will be the general partner for the partnership acquir-
ing the cable systems.

e sale is subject to customary conditions, approvals of local
franchise authorities, and receipt of the FCC tax certificate. Viacom
has said the proceeds from the transaction, which it expects to
(éorg)plete in the second half of this year, will be used to repay

ebts.

As designed, the sale appears to meet the standards articulated
by the FCC to qualify for a tax certificate under section 1071, even
though the actual investment by Mr. Washin%’con may be as little
as $1 million. News reports and other publicly available informa-
tion indicate that the deferred gain on the Viacom sale can be rea-
sonably expected to be in the range of $1.1 to $1.6 billion.

The tax deferral, including State tax benefits, would be in the
range of $440 to $640 million.

Under generally applicable Code provisions, the seller of a broad-
cast business, or any other business, recognizes gain to the extent
the sale price exceeds the seller’s basis in the property. Under Code
section 1071, a seller receiving a tax certificate can defer recogniz-
ing the gain on the sale indefinitely by making either one or a com-
bination of two elections.

The seller may elect to treat the sale or exchange as an “involun-
tary conversion.” If this election is made, the taxpayer will gen-
erally avoid recognizing gain on the sale to the extent it reinvests
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the sale proceeds in qualifying replacement properties within 2
years from the end of the tax year in which the sale occurs.

The IRS has issued private {etter rulings holding that purchasing
stocks or assets from a related party can qualify as replacement
properties. Thus, it appears that in certain circumstances, related
taxpayers may obtain significant tax deferral without any addi-
tional cash outlay to acquire new properties after a qualifying FCC
tax certificate sale. The involuntary conversion election could pro-
vide greater flexibility as to the allocation of reduced basis than the
alternative election to reduce the basis of depreciable property.

Let me just briefly review some of the tax policy issues raised by
section 1071 and then I would be happy to take any questions.

Based upon our review of Code section 1071, and the manner in
which it is administered by the FCC and the IRS, there are a num-
ber of tax policy considerations which we have identified and which
the subcommittee may wish to take into consideration in reviewing
what, if any, changes should be made to this provision. They are
as follows:

First, the current law provision extends broad discretionary au-
thority to an agency of the Federal Government to administer a tax
provision which is substantially open-ended. The recent expansion
of the program to personal communications service licenses is evi-
dence of its open-ended nature. We have been unable to identify
any other aspect of the Internal Revenue Code, other than the pro-
vision which grants the State Department the authority to des-
i%nate combat zones, which extends this kind of discretionary au-
thority.

Second, the manner in which the FCC administers this provision
does not take into account the tax cost associated with granting an
FCC tax certificate. Indeed, we have been advised that the FCC
does not request the information as part of its tax certificate appli-
cation program. As a result, there is no effort made to balance the
cost to the Federal Government in the form of lost tax revenues
with the benefit which is obtained from the granting of the FCC
tax certificate.

Third, there is no cap on the amount of tax benefit which accrues
on a per transaction basis. This raises concerns, particularly when
considering a transaction like the proposed Viacom transaction,
which appears to have the ability to confer a substantial tax bene-
fit in the range of $440 to $640 million if it were to receive an FCC
tax certificate. In addition, there is no requirement that the tax
benefit accrue, in whole or in part, to the minority-owned or minor-
ity-controlled purchaser. In many transactions it is possible that
the minority-owned or controlled purchaser is paying full fair mar-
ket value for the property acquired even though the seller may be
receiving a substantial tax benefit over and above the sale price for
the broadcast property.

Fourth, it appears that as a result of IRS interpretation, the sell-
ers of property qualifying for the FCC tax certificate may be able
to utilize various planning techniques that enable them to obtain
a tax deferral indefinitely without reducing the basis of existing
properties or being forced to acquire new properties from unrelated
third parties.
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Fifth, the manner in which the FCC has administered section
1071 appears to allow transitory ownership by minority parties and
ownership of very small actual interests in properties qualifying for
the FCC tax certificate.

Sixth, programs like this one have typically been administered
through the appropriation of direct spending amounts so that the
Congress can have continuing oversight over the amount of money
which is being spent for a particular program. As a result, Con-
gress may wish to substitute a direct appropriation for section
1071.

These are all issues which the subcommittee needs to consider in
assessing the merits of the current law and any proposed changes.
I would be happy to take any questions that you might have.

Thank you.

[The prepared statement follows:]
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STATEMENT OF KENNETH J. KIES, CHIEF OF STAFF
JOINT COMMITTEE ON TAXATION

Thank you Madam Chairwoman. It is my pieasure to present the testimony of the Staff
of the Joint Committee on Taxation at this hearing of the Oversight Subcommittee on the
Federal Communications Commission's tax certificate program. My testimony will be in four
parts: first, I will provide a brief overview of Internal Revenue Code section 1071 issues;
second, I will describe the legislative background of section 1071 and the FCC tax certificate
program; third, I will describe the application of the tax rules in those cases where an FCC tax
certificate is granted; and fourth, I will briefly describe some of the tax policy issues the
Committee may wish to consider in assessing section 1071.
Overview

Under present law, a taxpayer generally is required to include in gross income the gain
recognized upon the sale or disposition of a business, including a broadcast business. An exception
to this general rule under Code section 1071 provides that a seller of certain property who receives
a tax certificate from the FCC may defer the recognition of gain on the sale indefinitely by either
(1) electing to purchase replacement property within 2 years after the taxable year in which the sale
oceurs or (2) electing to reduce the basis of depreciable property held by the seller immediately after
the sale or acquired by the seller in the taxable year of the sale. The deferred gain may be
recognized upon the subsequent disposition, if any, of the replacement property. The purchaser of
a broadcast business, whether or not pursuant to a tax certificate program, acquires 2 basis in the
business equal to the purchase price paid, which may be eligible for depreciation or amortization
deductions. The tax benefit provided by Code section 1071 is the ability to defer, in some cases
permanently, what would otherwise be a current tax payment to later years. A long-term or

indefinite deferral can constitute the equivalent of complete tax forgiveness.
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Code section 1071 was originally enacted in 1943 to facilitate the sales of properties required
to be disposed of because of certain prohibitions on ownership of multiple radio stations within the
same market. This tax certificate program has been modified and expanded a number of times.

Minority ownership policy

In 1978, the FCC announced a policy of promoting minority ownership of broadcast facilities
by offering an FCC tax certificate to those who voluntarily sell such facilities (either in the form of
assets or stock) to minority-owned or controlled entities. The FCC's policy was based on the view
that minority ownership of broadcast stations would provide a significant means of fostering the
inclusion of minority views in programming, thereby serving the needs and interests of the minority
community as well as enriching and educating the non-minority audience. The FCC subsequently
expanded its policy to include the sale of cable television systems. In 1993, the FCC further
expanded the program to apply to personal communication services. The FCC is in the process of
auctioning 2,000 of these licenses.

"Minorities,” within the meaning of the FCC's policy, include "Blacks, Hispanics, American
Indians, Alaska Natives, Asians, and Pacific Islanders." As a general rule, a minority-controlled
corporation is one in which more than 50 percent of the voting stock is held by minorities. A
minority-controlled limited partnership is one in which the general partner is a minority or minority-
controlled, and minorities have at least a 20-percent interest in the partnership. The FCC requires
those who acquire broadcast properties with the help of the FCC tax certificate policy to hold those
properties for at least one year. An acquisition can qualify even if there is a pre-existing agreement
(or option) to buy out the minonty interest at the end of the one-year holding period, provided that

the transaction is at arms-length.
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In 1982, the FCC further diversified its tax certificate policy for minority ownership. At that
time, the FCC decided that, in addition to those who sell properties to minorities, investors who
contribute to the stabilization of the capital base of a minority enterprise would be entitled to a tax
certificate upon the subsequent sale of their interest in the minority entity.! Since 1987, in
appropriations legislation, the Congress has prohibited the FCC from using any of its appropriated
funds to repeal, to retroactively apply changes in, or to continue a reexamination of its comparative
licensing, distress sale and tax certificate policies. This limitation has not prevented an expansion
of the existing program.

Some recent news reports suggest that FCC tax certificates are not fostering "real" minority
ownership of broadcast stations. In some instances, a minority investor purports to contro] the
buyer (often through a limited partnership or other syndication) but effectively does not because of
the small economic interest of the minority investor, In other instances, minority buyers are reported

to have resold the broadcast property (or their interest in the property) shortly after the original sale.

The FCC tax certificate program functions as an open-ended tax expenditure with the FCC
as authorizing agency. Since 1978, the FCC has issued 378 tax certificates under Code section 1071,
317 of which related to the sale of broadcast properties to minority-owned or minority-controlled

buyers. The staff of the Joint Committee on Taxation previously has estimated the tax expenditure

! To qualify for an FCC tax certificate in this circumstance, an investor must either (1)

provide start-up financing that allows a minority to acquire either broadcast or cable properties,
or (2) purchase shares in a minority-controlled entity within the first year after the licenses
necessary to operate the property is issued to the minority. In these situations, the status of the
divesting investor and the purchaser of the divested interest is irrelevant, since the goal is to
increase the financing opportunities available to minorities.
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relating to Code section 1071 to be $500 million over the five fiscal years 1995-1999, although it
is in the process of reviewing this estimate in light of new information it is receiving. The Treasury
Dpartment has estimated the tax expenditure at $1.6 billion over the same period.

Legislative Background

Code section 1071 was originally enacted as part of the Revenue Act of 1943 to help the
FCC implement a new policy that prohibited licensees from owning more than one radio station per
market. Congress believed that the involuntary conversion rules (which generally permitted gain
on sales to be excluded from taxable income if the proceeds of a sale were reinvested in property
similar to the property involuntarily converted) should be applied to these transactions but needed
to be liberalized for the FCC-ordered sales because, "[d]ue to wartime restrictions, the purchase of
new radio property [would have been]... difficult.”

The term "radio broadcasting" was expanded to include cable television in 1973. The use
of FCC tax certificates was recently expanded in connection with the auction of personal
communication services.

Other FCC minority ownership programs

Apart from the FCC tax certificate program, there are other programs administered by the
FCC to foster minority ownership. The FCC awards comparative merit in licensing proceedings to
minority applicants in the interest of promoting minority entrepreneurship. In addition, the FCC's
distress sale policy allows broadcasting licensees whose licenses have been designated for
revocation hearing, prior to the commencement of a hearing, to sell their station to a minority-owned

or controlled entity, at a price "substantially" below its fair market value. A licensee whose license
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has been designated for hearing would ordinarily be prohibited from selling, assigning or otherwise
disposing of its interest, until the issues have been resolved in the licensee's favor.
Viacom transaction

On January 20, 1995, Viacom Inc. (a publicly-traded company) and Mitgo Corp., a company
wholly owned by Frank Washington, and affiliates of InterMedia Partners announced that they had
signed a definitive agreement under which Viacom will sell its cable systems serving 1.1 million
customers to a partnership, of which Mitgo is the general partner, for approximately $2.3 billion in
cash. A subsidiary of TeleCommunications Inc. (a national cable television operator) is one of the
limited partners of Intermedia. Recent news reports suggest that TeleCommunications Inc. will
provide "nearly all” of the money for the cable system purchase. Mr. Washington will invest about
$1 million of his money. Mr. Washington is an African American and apparently controls Mitgo
for FCC purposes, which will be the general partner for the partnership acquiring the cable systems.

The sale is subject to customary conditions, approvals of local franchise authorities and
receipt of an FCC tax certificate. Viacom said proceeds from the transaction, which is expected to
be completed in the second half of 1995, will be used to repay debt.

As designed, the sale appears to meet the standards articulated by the FCC to qualify for a
tax certificate pursuant to Code section 1071 even though the actual investment by Mr. Washington
may be as little as $1 million. News reports and other available information indicate that the
deferred gain on the Viacom sale can be reasonably expected to be in the range of $1.1 billion to

$1.6 billion.
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lication of Tax Rul

Under generally applicable Code provisions, the seller of a broadcast business, or any other
business, recognizes gain to the extent the sale price (and any other consideration received) exceeds
the seller's basis in the property. Under Code section 1071, a seller receiving a tax certificate from
the FCC can defer recognizing gain on the sale indefinitely by making either one or a combination
of two elections on its tax return for the year of the sale.

The seller may elect to treat the sale or exchange as an "involuntary conversion” under Code
Section 1033. If this election is made, the taxpayer will generally avoid recognizing gain on the sale
to the extent that it reinvests the sale proceeds in qualifying replacement property within two years
from the end of the tax year in which the sale occurs. If the taxpayer sells assets rather than stock,
it may be required to recapture depreciation under certain circumstances.

Qualifying replacement property, within the meaning of this section of the Code, includes
the following:

(1) Stock of corporations operating "radio broadcasting stations” (a term that the

Internal Revenue Service ("IRS") interprets as including television stations and cable television
stations). The seller may purchase any number of shares of a broadcast corporation, including a
publicly-traded company (and may invest in more than one broadcast company).
(2) Assets "similar or related in service or use" to the property sold.
Under the "involuntary conversion" election and the general involuntary conversion rules,
the taxpayer's basis in the acquired replacement property will generally be the "carryover” basis of
the property that was sold, rather than a fair market value basis reflecting the full reinvested

proceeds. If the replacement property is stock of a corporation conducting a qualifying business,
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the carryover basis would apply to the stock but generally would not change the basis of assets
inside the corporation. Depending on the basis and remaining depreciable lives of the assets inside
the corporation, this might result in significant deferral of any tax detriment resulting from the
carryover basis, as long as the stock is not sold.

The IRS has issued private letter rulings holding that the purchase of stock or assets from a
related party can qualify as a replacement purchase. Thus, it appears that in certain circumstances
related taxpayers may obtain significant tax deferral without any additional cash outlay to acquire
new properties after a qualifying FCC tax certificate sale. The involuntary conversion election could
provide greater flexibility as to the aliocation of reduced basis than the alternative election to reduce
basis of depreciable property.

If the seller chooses not to purchase "replacement property” or would otherwise recognize
gain (because it reinvested only a portion of its cash proceeds in qualifying replacement property),
Code section 1071 allows the seller to elect not 1o recognize the gain to the extent it is applied to
reduce the basis of depreciable property (within the meaning of Code section 167) that is either held
by the seller immediately after the sale or acquired by the seller in the taxable year of the sale.
Eligible property includes most tangible property (not just broadcast property), but does not usually
include items such as inventories, stock in trade, and securities. Eligible property also includes
goodwill and other intangible property that is depreciable under Code section 197 (which generally
applies to intangible property acquired after August 10, 1993). A seller that elects to reduce its basis
in depreciable property must reduce its basis in all of its depreciable property by reference to a
regulatory formula--it cannot allocate the reduction disproportionately unless authorized by the IRS

to do so.
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i ion 1071

Based upon our review of Code 1071, and the manner in which it is administered by the

FCC and the Internal Revenue Service, there are a number of tax policy considerations which we

have identified and which the Committee may wish to take into consideration in reviewing what,

if any, changes should be made to this provision. These considerations are as follows:

First, the current law provision extends broad discretionary authority to an agency of the
Federal government to administer a tax provision which is substantially open-ended. The
recent expansion of the program to personal communication service licenses is evidence of
its open-ended nature. We have been unable to identify any other aspects of the Internal
Revenue Code, other than the provision which grants the State Department the authority to
designate combat zones, which extends this kind of discretionary authority.

Second, the manner in which the FCC administers this provision does not take into account
the tax cost associated with the granting of an FCC tax certificate. Indeed, we have been
advised that the FCC does not request this information as part of its tax certificate
application program. As a result, there is no effort made to balance the cost to the Federal
government with the benefit which is obtained from the granting of an FCC tax certificate.
Third, there is no cap on the amount of tax benefit which accrues on a per transaction basis.
This raises concerns, particularly when considering a transaction like the proposed Viacom
transaction, which appears to have the ability to confer a substantial tax benefit in the range
of $440 million to $640 million if it were 1o receive an FCC tax certificate. In addition, there
is no requirement that the tax benefit accrue, in whole or in part, to the minority-owned or

controlled purchaser. In many transactions it is possible that the minority-owned or
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controlled purchaser is paying full fair rﬁarket value for the property acquired even though
the seller may be receiving a substantial tax beneﬂf over and above the sale price for the
broadcast property.

L] Fourth it appears that as a result of IRS interpretation, the sellers of property qualifying for
the FCC tax certificate can utilize various planning techniques that enable them to obtain
a tax deferral indefinitely without reducing the basis of existing properties or being forced
to acquire new properties with a reduced basis.

L4 Fifth, the manner in which the FCC has administered Code section 1071 appears to allow
transitory ownership by minority parties and ownership of very small actual interests in
properties qualifying for the FCC tax certificate.

L4 Sixth, programs like this one have typically been administered through the appropriation of
direct spending amounts so that Congress can have continuing oversight over the amount of
money which is being spent for the particular program. As a result, Congress may wish to
substitute a direct appropriation program for Code section 1071.

These are all issues which the Committee needs to consider assessing the merits of current

law and any changes that may be necessary. [ will be happy to take questions.
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Chairman JOHNSON. Thank you, Mr. Kies.

In regard to the Viacom transaction, to what extent has the pur-
chase price to the purchaser been reduced to reflect a tax benefit
which Viacom will enjoy if it receives an FCC tax certificate?

Mr. KiEs. Well, it is difficult to know exactly because we do not
have all the details on the transaction. However, in discussions
with experts in the cable industry, we have been advised that typi-
cally the fair market value of cable properties is determined as a
multiple of cash-flow.

In the case of Viacom, based on SEC documents, it appears that
the cash-flow—net cash-flow from the cable properties—is in the
neighborhood of $110 to $150 million per year. At 10 times cash-
flow on the upper end, that would suggest a fair market value of
$1.5 billion. The cash purchase price here is $2.3 billion. That
would tend to suggest that Viacom is receiving at or above fair
market value without regard to the tax benefits.

If that is the case, then it would not appear that the tax benefit
is in any way benefiting the minority-controlled purchaser, just
based on that analysis.

Chairman JOHNSON. So normally the sale price is 10 times cash-
flow, roughly? In this case it is 15 to 20 times cash-flow?

Mr. Kies. It is in that neighborhood in this particular trans-
action.

Chairman JOHNSON. So there does not appear to be any benefit
to the purchaser of the tax certificate?

Mr. Kies. Based on that analysis, no.

Chairman JOHNSON. Second, under section 1071, the seller is re-
quired to reinvest the proceeds of gain which are not subject to tax
within a 2-year period or to reduce basis in existing properties. For
those taxpayers who elect to reinvest the proceeds in existing prop-
erties, are they forced to reduce basis in those assets and, thus,
give up some of the benefit of those assets?

In other words, since they got a great big benefit through the
FCC certificate and are required to reinvest it, are they then re-
quired to give up some other benefit that they already have as they
do that reinvestment process?

Mr. KiEs. That is the general rule, although, as I alluded to in
my testimony regarding the replacement property requirement, the
IRS has ruled that a taxpayer can purchase the replacement prop-
erty from a related party. As a consequence, it is possible, and it
appears that because there have been a number of IRS rulings is-
sued regarding this issue, that an entity would purchase replace-
ment property from within its own consolidated group. If that were
the case, for example, if a taxpayer purchased stock in a subsidi-
ary, there might not be a reduction in basis of the assets subject
to depreciation.

I might just say, though, even if there is a reduction in basis of
assets, there is still a substantial tax benefit because the reduction
in basis of assets causes a loss of depreciation that takes place over
a long period of time, whereas the tax deferral occurs all in the
first year. So there is still substantial benefit to the seller even if
there is a reduction of basis.

Chairman JOHNSON. Thank you, Mr. Kies.
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We have a large and inquisitive subcommittee, so I am going to
defer the rest of my questions and we will go through the member-
ship once. We will use the timeclock and then if there are further
questions, since this is such an important matter, we will try brief-
ly with a second round of questions.

Mr. Matsui.

Mr. MaTsul. Thank you, Madam Chairwoman.

Mr. Kies, you indicated in your brief or your report that the total
tax loss over the next 5 years could be up to $500 million. The
Treasury Department has said that the total tax loss could be in
excess of $1.6 billion over the next 5 years. I notice that in your
addendum you mention that there may be further information that
might resul}t,; in a higher number.

Can you tell me whether you have reestimated this; and second,
what that number is if you have reestimated this?

Mr. Kies. Mr. Matsui, we have not reestimated it yet. I can de-
scribe some of the additional information that is coming to our at-
tention,

Mr. Matsul Let us do this. Perhaps you can get for the sub-
committee and the full committee, after you have done your analy-
sis quickly, I hope, what your view of the total tax loss will be to
the Federal Treasury over the 5-year period with the additional in-
formation you have received.

Mr. Kies. We will be doing that.

Mr. MATsUlL. Because we will need that obviously for whatever
changes, if we make any in order.

[The following was subsequently received:]
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Mr. MATsUI. Mr. Washington invested, according to news reports,
anywhere up to $1 to $2.3 million. I understand maybe the $1.3 ad-
ditional million is his obligation, his debt obligation, although no
one really seems to have that information.

The total transaction is $2.3 billion. Now, Mr. Washington has
in excess of a 20-percent interest; that qualifies him as a minority
participant.

What are the rules—in other words, can somebody invest $10 or
$20, and as long as his partnership interest is in excess of 20 per-
cent, he will then be able to qualiffr? Is this an equity interest? In
other words, will he have $400 million gain out of this with the $1
million investment? How does this work?

Mr. Kigs. The reason you can have a relatively small investment
but still have what qualifies as a 20-percent equity interest in the
partnership is that the other investors who have put in the $2.3
billion probably are receiving what is referred to as a guaranteed
payment or a guaranteed return. So they stand ahead of the profits
interest. The 20-percent interest represents an interest in profits
after the return to the $2.3 billion contribution by the investors.

Mr. MATSUL So it is not an equity interest he acquires with this
$1 or $2.3 million investment?

Mr. KiEs. It is not an equity interest in the sense that you would
normally think of 20 percent of the $2.3 billion. I think it is a safe
bet that the people putting in the $2.3 billion are not going to let
$400 million go out for the $1 million investment.

The answer to the first part of your question, whether or not you
can put $10 in. We believe that an investor could put in what is
referred to as sweat equity, which is his or her intention to work
on the property and receive back a 20-percent equity interest under
those circumstances.

Mr, MATSUL I would find that much more palatable, if in fact he
did not own four other businesses, two of which were with Jack
Kent Cook. I understand Jack Kent Cook cannot be one of the easi-
er persons to work with. So it would be my opinion that in fact he
gut in a lot of sweat equity. I don’t know {mw he could manage to

o it.

One last question, and I know other members have questions.

Could you tell me of the 317 such transactions with minority par-
ticipants, the lengths of time in which the minority participants
held on to the contract? You said under the 1071 rules they must
exceed at least 12 months. Do we have any information on that?
Dc we have any information as to whether these 317 purchases re-
sulted in a diverse set of ideas or diverse set of programming?

Is there any information that would show us what the result of
all this effort has been in terms of achieving our goals of diversity,
of minority participants and, second, in achieving our goals of di-
verse programming? I ask that because I am assuming that Mr.
Washington—of the 317, 4 are his, so it is one ownership. So we
cannot really tell if there are 317 new minority contractors out
there. There may be a number, but there could be much less than
that if there are a lot of transactions that one or two people have.

Mr. Kies. The information is a little bit spotty. There is a variety
of witnesses who are going to testify about some of that, some of
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whom will tell you they own 100 percent of these properties and
have owned them for a long period of time.

Mr. MATsUL That is what we really want out of this, but some
of the information provides otherwise, but go ahead.

Mr. Kies. Some clearly have not been held or they have been
held for a transitory period. In terms of the effect of the program,
the one statistic we do have is since 1978 when the program was
put into effect, the minority-owned or controlled properties in-
creased from, I think it was 0.5 to 2.9 percent. It is not possible
to determine to what extent this program is responsible for that be-
cause the FCC does have other programs that play a role.

I think some of the witnesses will, and some of the scholarly
pieces that have been written on this program suggest some skep-
ticism as to how much it has impacted programming.

Mr. Marsul. If I may just ask one further followup to that ques-
tion, then. As far as these contractors are concerned, you do not
have that information now. Is that because of the appropriation
rider which prohibits any analysis or any reexamination of this
program?

Mr. Kies. We have asked the FCC for information on the 317
deals that have been done. We have received some of it. Some of
it is archived. In some cases, information from the IRS has been
destroyed under their record disposition program. So we are in the
process of trying to learn more about some of the things you have
talked about. We had a limited amount of time to get ready.

Mr. MATsUL Because you are not under this prohibition, it is the
FCC, Treasury, and IRS.

Mr. Kis. That is correct.

Mr. MaTsul. So whatever information they provide you as raw
data, it cannot be through a study or investigation?

Mr. Kigs. That is correct.

Mr. MATsul. Thank you.

Chairman JOHNSON. Thank you.

Mr. Herger.

Mr. HERGER. Thank you, Madam Chair.

Thank you very much for your testimony, Mr. Kies.

Let me see if I understand this: the policy was originally set up
to help minorities become at least minority owners or owners with-
in these types of enterprises. Let me see if I understand this par-
ticular case. Is it right, as far as the cost benefit, that the tax-
payers are paying $400-plus million in this situation for a minority
to own an interest for perhaps 1 year or less?

Mr. Kies. Well, in the case of the Viacom transaction, we do not
know how long Mr. Washington plans to stay in the transaction.
But we do know from a variety of reports that the amount of his
investment is relatively small.

I want to clarify one thing. Our analysis of the total tax costs be-
tween $440 and $640 million also takes into account that States
generally piggyback the Federal tax system for purposes of deter-
mining State tax liability. We have assumed an average State tax
rate of 5 percent. So there is a State tax revenue loss in addition
to the Federal revenue loss and that leads to the analysis of $440
to $640 million.
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Mr. HERGER. These numbers are so large, it is hard to believe
what we are hearing. In this one individual, to bring one individual
and a minority member, we are talking about between State, and
you mentioned this does have ramifications as far as State govern-
ments, who piggyback, but we are talking about taxpayers some-
where are having to make up for the $600 million for as little as
1 year of ownership in this one minority; is that correct?

Mr. Kies. That is basically correct. It is a substantial amount.

Mr. HERGER. I cannot believe anyone ever set up this program
to work like this, and, Madam Chair, whether it was you or the
chairman of the committee, I want to thank you for bringing this
to our attention and having a hearing on this. If this situation can
happen here, it undoubtedly can happen in other situations, and
we certainly have to make a change and I thank you.

Chairman JOHNSON. Thank you. Mr. Hancock.

Mr. HANCOCK. Thank you, Madam Chairwoman.

In your testimony you mention that since 1978 the FCC has is-
sued 378 tax certificates under this Code section; and then on the
appendix table one, you show the numbers here.

Can we get further documentation of these various transactions?
In other words, the total amounts of money of tax certificates that
have been issued, how many times names are duplicated? Is it po-
tentially a little select group of people that are familiar with this
that have been using it over and over? Do we have that informa-
tion? Can we get it documented?

Mr. Kies. Mr. Hancock, we have some information because we
did get from the FCC copies of a number of the certificates that
have been issued. But those tend to be relatively short, a two-page
letter that says this transaction qualifies and it typically does not
include the purchase price or any financial information.

We are in the process of asking the FCC for additional informa-
tion so that we can do a little better analysis in terms of the dollar
volume of the transactions and whether or not, for example, there
have been multiple transfers of the same properties in these types
of transactions.

So we are in the process of trying to gather that information
right now.

Mr. HaNncock. How long have you been trying to get this infor-
mation?

Mr. Kies. We have been working on this for about 2 weeks now,
and we have met with the FCC and they have been trying to pull
it together. I think it is a fairly large amount of decumentation
that needs to be delivered to us.

Mr. Hancock. OK. Well, thank you very much. I will ask the
same questions of the next panel.

Thank you.

Chairman JOHNSON. Thank you. Mr. Cardin.

Mr. CARDIN. Thank you, Madam Chairman.

Ken, there are several things that concern me about section
1071. You have brought out the economics. But let me talk about
the tax policy being controlled by an independent agency rather
than by the Treasury or Congress or the Internal Revenue Service.
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Is it your testimony that you can only find one other similar pro-
vision to this, which is the State Department declaring a war zone?
That is the only other comparable provision?

Mr. Kies. That is the only provision we found where there is a
giving away of substantial discretion to actually implement a tax
provision. The States have some role, for example, in administering
low-income housing credits, but the terms under which you can
issue low-income housing credits are fairly defined in the code. So
they are just administering the code.

The difference with 1071 is that the words of 1071 literally say
that the FCC can implement any current or future policy that it
adopts through the issuance of tax certificates, and tgat gegree of
discretion does not exist anywhere else that we are aware of.

Mr. CARDIN. During the 50-year history of this section, has there
been any evidence of Treasury being directly involved with FCC in
setting up how these certificates should be issued?

Mr. KiEs. I think the Treasury representatives are going to tes-
tify later. I think they will tell you tgat basically they pretty much
accept whatever the FCC issues as conferring the tax benefit be-
cause of the open-ended nature of the statutory provision. So I do
not think there has been much in the way of Treasury or IRS in-
volvement.

The only extent to which they have been involved, and I think
it has been in conjunction with the FCC, is when the provision has
been expanded. It originally applied to radio properties and then
was expanded to television and cable and now to these personal
communications services. But other than that, I think Treasury’s
involvement has been relatively modest.

Mr. CARDIN. There are other provisions in the Internal Revenue
Code that deal with forced transactions and deal with minority
preferences, and in those cases, if I understand correctly those pro-
visions, there are Treasury regulations and IRS administrations
who carry out certain policies. Are you aware of any effort made
on this section of the code to adopt or to work with Treasury or IRS
to see if there is some consistency in policy?

Mr. Kies. I am not aware. Again, the Treasury and FCC rep-
resentatives are probably in a much better position to respond to
that, but at least the information we have gathered to date indi-
cates that Treasury and IRS have had a relatively hands-off in-
volvement.

Mr. CARDIN. So that if the FCC issues the certificate, it is fairly
well accepted? It is never challenged by Treasury and the taxpayer
gets the break and there is no ability of Treasury to use their nor-
mal enforcement mechanisms to see whether the goals or regula-
tions are being complied with?

Mr. Kies. That is correct.

Mr. CARDIN. Now, let me just see if I understand how the tax
provisions work. The seller gets the tax certificate and can, there-
fore, defer the tax or avoid the tax by reinvesting the proceeds in
other entities. If the taxpayer chooses that course, then there is no
reduction in the basis. We get a stepped-up basis on the properties.
The buyers would get the stepped-up basis?

Mll‘ Kies. Let me explain that and just take a quick simple ex-
ample.
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If I have a property that has a tax basis of $10 million and I sell
it for $50 million, the buyer gets the stepped-up basis to $50 mil-
lion. Under current law—intangibles legislation, which was enacted
a couple of years ago—that taxpayer would be amortizing most of
that basis over a 15-year period.

The seller has a deferred $40 million gain. If the seller chooses
the route of buying replacement property, the seller, when it buys
that replacement property, gets a basis of only $10 million in the
replacement property. However, as I pointed out in my testimony,
it is possible that you can buy within your own consolidated group.
If you were to buy stock within your own consolidated group, it is
possible that the basis reduction would only affect the stock basis
and not the inside basis of the assets that would still be depre-
ciated in their regular course.

But if you go outside and buy a replacement property from an
unrelated third party, you only get a basis of $10 million. So you
get a lower basis for depreciation.

Mr. CARDIN. But the buyer would get the full basis; the stepped-
up basis?

Mr. Kies. The buyer gets the stepped-up basis; correct.

Mr. CARDIN. In this case it would be based upon the 2.3—in the
Viacom deal it would be based upon the $2.3 billion price?

Mr. Kies. That is correct.

Mr. CARDIN. Then if the neutral cost recovery were to go into ef-
fect, it could take advantage of the neutral cost recovery on $2.3
billion. I am f'ust trying to figure out another reason to be opposed
to the neutral cost recovery.

Mr. KIS, No comment.

Chairman JOHNSON. Mr. Ramstad.

Mr. RAMSTAD. Thank you, Madam Chair.

I think we would all agree that the intent of the minority tax cer-
tificate program from a policy standpoint is a worthy one. Cer-
tainly, we all want to increase minority influence in broadcasting,
but I also think that it would be specious to argue if the minority
involved in the program has no direct management of the pur-
chaseéi property, that that worthwhile policy objective is not at-
tained.

My question is this, Mr. Kies: What constitutes an acceptable
leve r’o minority ownership to qualify for the tax certificate pro-
gram?

Mr. Kies. Well, in the case of an entity that is a corporate entity,
it requires that the minority own 50 percent or greater interest 1n
the corporation. But in a partnership structure, which is the nature
of the Viacom transaction, the only requirement is that the minor-
ity general partner own a 20-percent or greater profits interest in
the partnership.

Because partnerships have a fair degree of flexibility in terms of
structure, in this particular transaction it is possible to give Mr.
Washington a 20-, 21-percent profits interest. But, as I said to the
chairwoman, that does not mean he is receiving a 20-percent inter-
est in $2.3 billion; rather, the $2.3 billion is probably structured as
representing an interest that stands ahead of the profits interest.

Now, let me just say that we have not reviewed the transaction
documents in this transaction. So we are making some judgment
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about how we believe the deal is structured based on what we have
seen in the published news reports and the press release which
Viacom issued.

Mr. RaMsTAD. But is the contention that a $1 million investment
in a $2.3 billion transaction meets this threshold?

Mr. Kies. Apparently the FCC standard is that as long as the
general partner owns a 20-percent or greater profits interest or eg-
uity interest in the partnership, then that satisfies their require-
ment. I believe they will tell you that the reason they take that po-
sition is because, under those circumstances, the general partner,
they believe, is in control of the entity and can control broadcast
or programming decisions and things of that nature, and that is
the basis for their policy.

Mr. RAMSTAD. 1 thanlz you for that clarification.

Thank you, Madam Chair.

Chairman JOHNSON. Thank you.

Mr. Zimmer will inquire,

Mr. ZIMMER. Thank you, Madam Chairman.

I would like to follow up on that line of inquiry. Mr. Ramstad has
been inquiring as to the degree of ownership involved. But owner-
ship, especialﬁr ownership where the profit 1s subordinated to sen-
ior de})t and preferred stock, does not necessarily translate into
control.

Does the FCC have a working definition of what actual control
is above and beyond a mere ownership interest?

Mr. Kies. Well, their definition, and you may want to ask them
about this with more specifics, but as we understand it, their defi-
nition is that control exists for purposes of section 1071 in those
circumstances when a minority general partner has a 20-percent or
greater interest in the partnership, because the minority is the
general partner and general partner status confers the ability to
control the decisionmaking of the business entity itself.

Mr. ZIMMER. That is a pretty legalistic definition. From my expe-
rience in the corporate world, control follows the golden rule, he
who has the gold, rules. The FCC does not take into account the
fact that here you have a multibillion dollar transaction where only
$1 million of equity is being put up by a so-called control person,
That is not taken into account, as far as you know?

Mr. KIES. As we understand it, they f{)llow basically a mechani-
cal rule rather than what I think you would refer to as more of a
subjective rule. But that is the basis on which they administer this
particular program.

Mr. ZIMMER. Here is a question you may not be able to answer,
but could you give me your best estimate of how much of the finan-
cial benefit that is created by this tax certificate is going to Mr.
Washington and how much of it is going to Viacom?

Mr. Kies. Well, our analysis, because it appears that Viacom is
receiving a purchase price that is at or above fair market value,
would lead to the conclusion that none of the tax benefit is going
to Mr. Washington and all of it is going to Viacom.

There is testimony you are going to receive later this morning
from one of the witnesses that has done some of these programs,
and in his testimony he says that in these transactions none of the
tax benefit goes to the minority purchaser and it all goes to the
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seller. I don’t know if that is reflective of all the transactions, but
at }lleast that is the testimony of one of the witnesses you are going
to hear.

In looking at this particular deal, it appears to us that the tax
benefit is going to Viacom and not to the minority purchaser.

Mr. ZIMMER, I would point out that testimony to Mr. McDermott
as a reason why maybe we should be investigating this tax provi-
sion.

It seems to me this ig, in theory, trickle-down economics but it
is not even that in practice because nothing is trickling down. I
would like to commend the chairwoman for starting off our hear-
ings in the very first month of the new Congress by looking at
what has been called by the administration, corporate welfare.

I know that the Secretary of Labor and I know that the Demo-
cratic Leadership Council have expressed a great interest in this
subject. I hope this is not the last issue that we investigate along
these lines. I hope some of the loopholes that we investigate will
be those that spark the interest of Mr. McDermott and the concern
of Mr. McDermott, as well.

Thank you very much, .

Chairman JOHNSON. Thank you. Mr. McDermott.

Mr. McDERMOTT. Thank you, Madam Chairman.

I find myself here trying to defend an entrepreneur. That is a lit-
tle strange for me pg{itically, but it seems like we ought to ask
some questions.

One of the fascinating things, Mr. Kies—I know that you work
for us, and so I know tﬁat what you have done is at the direction
of somebody. It is amazing you can come up with this great big an-
notated study of all of the things—even with footnotes. I mean
there are hundreds of footnotes in here about all these things, and
have meetings with FCC and everything else, but you have no tax
and revenue estimates on the Contract With America.

It seems like sort of an imbalance in your workload. I really feel
sorr{l for you that they have spent your 2 weeks wasting your time
on this issue when you should have been working on the Contract.

But I would like to ask a question, and that is this: In Chairman
Archer’s press release he said any changes—and this is a quote—
“any changes in section 1071 may apply to transactions completed
or certificates issued by the FCC on or after today, January 17,
1995.”

Now, to what extent is that effective date retroactive?

Mr. KiEs. Well, I would say retroactivity sometimes is in the eye
of the beholder.

Mr. McDERMOTT. I understand that, that is why I am asking the
question. I want to know what I should see.

Mr. Kies. I would not purport to tell you what you should see,
but I think that the effort or my guess is the intent of Mr. Archer
was to try to put people on notice that if there is going to be action,
it will apply to these transactions.

So I think it was an effort to avoid the situation that is deemed
repugnant about retroactivity, and that is if people go forward in
reliance on current law without being aware that there is a poten-
tial change of law that could change their result. In the case of the
Viacom transaction, and, again, we have not reviewed the docu-
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ments, but according to the press release, they themselves appar-
ently recognize that the Archer press release has some significance
because they have conditioned actually being able to close the deal
on the ability to get the FCC certificate.

So I gather Mr. Archer was trying to fairly put people on notice
t(.ihat any action in this area could affect a transaction after that

ate.

Mr. McDERMOTT. So would it be your judgment, then, that this
is not retroactive at all? It just starts on January 17, anything from
t}_‘lig ?point on? Nobody else has a deal out there that should be wor-
ried?

Mr. Kigs. Well, it would be, I think, our judgment from a tax pol-
icy perspective that for transactions that had not even been signed
prior to January 17 clearly, to the extent they are impacted, this
would not represent retroactivity because they are on notice.

Mr. McDERMOTT. I understand future and past, what I want to
understand is when does the past begin. If they did a deal in De-
cember, would that—this would not hit them?

Mr. Kies. Well, no, it could, because if the deal was signed in De-
cember, according to—if the terminology of the press release were
applied, there could be a transaction that was signed in December
but the application for the FCC certificate might be pending, and
not have been granted yet. So under the pure reading of that lan-
guage, that transaction could be affected.

I think one of the decisions the subcommittee will have to make
if they decide to enact this area is whether or not that situation
would merit some kind of transition rule.

Mr. McCDERMOTT. Are you aware of any other tax certificates
which are pending?

Mr. KiEs. We Eave not—let me put it this way. We have been
kind of busy on this and the Contract With America, so—

Mr. McDERMOTT. I am glad to hear that.

Mr. KiEs. So I have been getting a lot of phone calls I have not
been able to return. Some o% them may be from people who have
transactions that are pending, and I have a feeling we will learn
about those pretty quickly.

But we have not been able to compile a list. The FCC might be
able to tell us how many FCC applications are pending for current
deals. That is not information we ﬁave right now.

Mr. McDERMOTT. I want to understand this issue. What is it
about the Viacom deal that makes this one so important or so fla-
grant? Has there never been a deal like this before? Are we looking
at the first time that somebody got in for a little bit of money?

Mr. Kigs. Well, again, we have a limited amount of information
about other transactions just because we are in the gathering
stage. But it has been reported—I think, as a matter of fact, Mr.
Matsui alluded to another transaction Mr. Washington was in with
gacll«: Kent Cook that I believe the press reports was a $600 million

eal.

This is an issue that the subcommittee, the Select Revenue
Measures Subcommittee actually took testimony on, I believe in
1993. It is an issue that has been written about in Fortune Maga-
zine and other places, a number of times in the past couple of
years. So it is not—it is not the first time anybody gas raised the
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question of section 1071. This transaction, I believe, is larger than
any other that has ever come through the FCC, although again,
they would be better to ask about that.

But I think what has attracted a lot of attention to this trans-
action is its size and the fact that the minority investor does ap-
pear to have a relatively modest investment relative to the size of
the transaction.

Mr. MCDERMOTT. I hope that in the testimony that we hear from
other people, we will hear the answers to those questions, since I
would grant you, you have had a few things to do since the first
of the year and may not have all the data that is necessary on this.

It always seems to me that fairness is the issue. If you are going
to do it to one person, you should do it to everybody. If you are
going to do it here, in this place, you should do it in that place.
You should not be picking and choosing.

I would like to know whether this is here because it is the worst
deal that has ever been concocted with a Federal bureaucrat and
some entrepreneur or is it just one of a whole series of things? As
I pointed out before, there are all kinds of tax giveaways in this
Tax Code of ours. This is not the only place where we have some
egregious deals. We have oil and gas things that are totally unre-
lated to cost. The oil depletion allowance is a figment.

So I really—I want to know why this one is the one that triggers
this great interest in roaring through here with something.

Thank you, Madam Chairwoman.

Chairman JOHNSON. Mr. Johnson will inquire.

Mr. JOHNSON of Texas. Thank you, Madam Chairman. I think in
answer to your question, you might say that we have been trying
to change some of these rules for some period of time and have not
had the opportunity to do it and are doing it now.

I have two cases here in front of me which you may be aware
of. One happened in Dallas, Tex., and the other in Washington
with Jack Kent Cook which were deals where a minority put up
some $30,000 for a deal over $600 million and got a certificate, be-
cause they, “gave him 51 percent.” My question is, I guess, how
many of these involve big companies? These two deals, the one in
Dallas and here were Times Mirror. That is a pretty large company
to be getting tax exemptions. It is not the minority that is benefit-
ing, it is the big company that is benefiting.

If, in turn, the minority has 200,000 shares of stock that he can
sell to a majority stockholder who is not a minority, does that tax
exemption reduce the cost of the stock that he is selling, and then
is it tax free? Is that money tax free from that point forward?

Mr. KiEs. Mr. Johnson, are you asking whether the minority in-
vestor, if he sells his stock subsequently, whether that is tax free?

Mr. JOHNSON of Texas. Yes.

Mr. Kies. That transaction——

Mr. JOHNSON of Texas. You made a statement earlier that if the
stock were, in fact, sold, the price would be reduced or could be re-
duced by the amount of the tax exemption.

Does that mean that if that happens, that the stock is sold at a
1bess]§ar price, let’s say; that that tax exemption then is wiped off the

ooks?
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Mr. Kigs. If on January 1 a seller, like a Viacom, were to sell
to this new entity and then have this deferred gain of let’s say $1
billion, and it went and bought stock and got a lower basis and
then were to sell that stock at its fair market value, that gain
would be taxed, unless that was another transaction in which a
1071 certificate might be granted.

Mr. JOHNSON of Texas. But the original tax exemption is never
recovered if that is applied to the stock sale and the price is re-
duced; is that true?

Mr. Kies. If the reinvestment of proceeds is in stock, the
acquirer, like Viacom, will get a lower basis because of the rules
that apply to the purci'lase of replacement property.

Mr. JOHNSON of Texas. Rightly.

Mr. KiEs. So that when and if Viacom were to sell that stock in-
terest, it would pay the tax, unless it was in another 1071 trans-
action. But it is likely

%\'Ira JOHNSON of Texas. Or if there were no capital gains in-
volved.

Mr. KriEs. If the purchase price were so low that it was less than
the basis. In most cases, people probably are not going to go out
and sell the replacement property any time soon because they
would have to pay the tax. But if they did, they would pay the tax
at that point in time.

Mr. JOHNSON of Texas. OK. Are you aware of these two cases |
mentioned?

Mr. KiEs. I think the one you alluded to is the Jack Kent Cook.

Mr. JOHNSON of Texas. One of them is.

Mr. KiEs. That I am aware of. I am not aware of the other.

Mr. JOHNSON of Texas. Well, there were two I think in Washing-
ton. But, nonetheless, it seems to me that we are talking about 40
and 60 million dollars’ worth of taxes that were forgiven in those
deals, and I know it is not as big as the one we are talking about
now, but do you think that we should recover those dollars for the
Federal Government as long as that tax is on the books and/or
what is your opinion of the FCC having the sole authority to regu-
late that tax?

Mr. KiEs. Well, as we said in our testimony, the discretion that
is given to the FCC by the Internal Revenue Code appears to be
fairly unique. I think from the standpoint of tax writing commit-
tees, that historically the tax writing committees have not been
willing to give away the kind of discretion that is in this provision.

Mr. JoHNSON of Texas. Is that the only agency in the govern-
ment that has that power?

Mr. KiEs. It is the only one we are aware of other than the case
where the State Department has the ability to designate combat
zones, which only provides a benefit that allows military personnel
that are stationed there to file their tax returns late. So that is rel-
atively insignificant. But we are not aware of any other place
where the code grants that kind of discretionary authority.

Mr. JOHNSON of Texas. Thank you. Thank you, Madam Chair.

Chairman JoHNSON. Thank you, Mr. Johnson, and thank you,
Mr. Kies. Unless there are further questions.

Mr. HERGER. Madam Chair.

Chairman JOHNSON. Mr. Herger.
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Mr. HERGER. Mr. Kies, just one further question. Putting this all
in perspective, we are saying the only two examples that you know
of in the Federal Government, one is where we have servicemen
and women who are perhaps riskin% their lives in a combat zone,
they can file their taxes a little bit later; and this situation where
we see individuals, or at least the taxpayers losing out in this one
case maybe as much as $600 million collectively, between State and
Federal Government.

Also, it would appear that the major winners here are not really
the minority, although it would sound like Mr. Washington is doing
quite well, but it would really be the stockholders, who I am sure
the vast majority are not minorities in these companies who are
benefiting from all these hundreds of millions of dollars directly or
indirectly; is that correct?

Mr. KiEs. To the extent that the tax benefit is staying with the
seller rather than the minority-controlled buyer, that is certainly
correct.

I just might add one thing, and that is that this particular provi-
sion, when 1t was enacted in 1943 and all the way up to 1978, was
really targeted at one very narrow problem and that was the situa-
tion where an owner had two broadcast properties in the same
market that were competing against one another, and it was the
FCC policy not to have that situation.

So from 1943 to 1978, it was administered in a fairly narrow
fashion, although it was expanded to cable television and television
properties. But at least up to that point, the discretion was not ex-
ercised to the extent it has been since 1978.

Mr. HERGER. One last quick question. It sounds like, at least
under what we are allowing FCC to do right now, quite a good deal
if you can get involved. I am curious, what is the FCC’s criteria
that they have established for a minority identity? How do we de-
termine who qualifies for this?

Mr. Kies. Under the policy as adopted, a minority is defined as—
I think I had it in my testimony—African-Americans, Asian-
Americans, I believe Alaskan Indians, Asians—I may have left out
one—and Hispanic Americans, thank you—they have also, in an-
other expansion of the program, extended it to women, to some ex-
tent, as it relates to these personal communications systems. So
there has been a little bit of an expansion there. I believe, not the
tax certificate program but some other benefits are extended to
rural telephone systems and small business.

But I do not think that is the tax certificate program. I think
that is the rulings under which they are selling off these personal
communications systems. They would be much better informed
about that than I am.

Mr. HERGER. I just caught part of this, and maybe it is not perti-
nent, but in our bipartisan briefing yesterday afternoon you were
mentioning something about an individual of Italian descent. Does
that have anything to do with this?

Mr. Kies. There is a transaction that is reported in Forbes Maga-
zine that indicates that the sale of a broadcast property from Stor-
er Communications to—according to the article—the Liberman
family qualified for a certificate because the Liberman family was



38

able to demonstrate that their descendants had been driven out of
Spain in 1492 by Ferdinand and Isabella.

Now, I believe the FCC, because we did ask the FCC about this
particular transaction, will tell us that that particular family is
very visible in the Hispanic community. So unlike what the Forbes
Magazine article implies, the only basis under which they got it
was an event in 1492, I think the FCC, because we did ask them
about it, has told us that part of their decision as to whether or
not those purchasers qualified as a minority was affected by the
role that they do play in the Hispanic community. Again, you may
want to ask them about that because they are much more familiar
with the specific facts of that transaction than we are.

Mr. HERGER. This seems to become more and more bizarre the
more we get into it.

Thank you very much. I have no further questions.

Chairman JOHNSON. Thank you very much for your testimony,
Mr. Kies. We would like now to hear from William Kennard, gen-
eral counsel for the FCC, and Glen Kohl, the tax legislative counsel
for the Department of Treasury.

We welcome you. We are interested in what you have to say
about the really unique and remarkable latitude tﬁat the FCC has
under these provisions and particularly with regard to the billions
of dollars of public tax money at stake.

Mr. Kennard, why don’t you proceed.

STATEMENT OF WILLIAM E. KENNARD, GENERAL COUNSEL,
FEDERAL COMMUNICATIONS COMMISSION

Mr. KENNARD. Thank you very much, Madam Chair.

Thank you, and thank you members of the subcommittee for the
opportunity to explain today the history and administration of the
FCC’s tax certificate policies.

Section 1071 of the IRS Code authorizes the FCC to permit sell-
ers of broadcast properties to defer capital gains taxes on a sale or
exchange if the sale or exchange is deemed by the FCC to be “nec-
essary or appropriate to effectuate a change in policy of, or the
adoption of a new policy by, the Commission.”

We have heard a lot about the history of section 1071 from Mr.
Kies, so I will not review the legislative history in detail. But I
would like to clarify one statement made by Mr. Kies with respect
to the use of tax certificates in the personal communications serv-
ice, which is a fairly exciting new service that the FCC has author-
ized, and, in fact, as we speak today, we are auctioning off spec-
trum for that service.

The FCC was mandated by Congress to consider extending tax
certificates to PCS to advance ownership by women and minorities.
So I did want to clarify that was at the request of Congress and
not something the FCC did on its own.

I would also like to provide a little history of the tax certificate
policy as it has been used to promote minority ownership in broad-
casting and cable. Promoting minority ownership has been a long-
standing goal of both the FCC and the Congress. The Commission,
the courts, and the industry began focusing in the late 1970s on
the severe underrepresentation of minorities in the broadcastin
industry. There was a feeling that this dearth of representation dig
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not promote diversity over the public airwaves. So in 1978, the
FCC, at the request of the National Association of Broadcasters,
adopted a policy statement which, for the first time, extended the
use of tax certificates to promote minority ownership in broadcast-

ing.

%ongress has made very clear to us its view that this is an im-
portant policy goal, and, in fact, since 1988 Congress has expressly
prohibited the Commission from spending any appropriated funds
to modify or repeal any of its minority ownership policies, including
the tax certificate policy.

Essentially, this is how the program works from the FCC per-
spective. The FCC controls the transfer of licenses. In connection
with the transfer or assignment of an FCC license, if there is a tax
certificate request, the seller and the purchaser come to the FCC,
submit a pleading, typically in connection with the application to
assign the license, and they request a tax certificate.

The Commission staff requires that there be certifications of mi-
nority ownership and control. Typically, the staff of the FCC is pre-
sented with the various financing documents, which govern these
deals, and the Commission then determines whether in the context
of a particular deal there is sufficient minority ownership and con-
trol to justify the issuance of a tax certificate.

Under the statutory scheme of section 1071, the Commission is
required to certify whether a transaction would promote the minor-
ity ownership policy. That certification is done in the form of a tax
certificate which is given to the seller. The seller then is required
to file that tax certificate with its tax return to get the deferral
benefits that you have heard about.

The tax certificate became an important cornerstone of the Com-
mission’s policies to advance minority ownership in broadcasting.
In 1982 the Commission, under the leadership of Chairman Mar
Fowler, convened kind of an industry-government summit to exam-
ine ways to improve minority ownership, not only in broadcasting
but in other technologies. It was at that time in 1982 that the Com-
mission extended the policy to encompass cable television.

In terms of the numbers of tax certificates granted, since we pro-
vided information to the subcommittee staff yesterday, we have
been in a continuing process of trying to respond to data requests.
We did find that the gommission as issued a few more tax certifi-
cates than we had told the subcommittee yesterday, so I just want-
ed to get that on the record, and note that since 1978 the Commis-
sion has granted approximately 390 tax certificates. Approximately
330 of those involve sales to minority-owned entities. The vast ma-
jority are for radio properties, 260. There are 40 for television sta-
tions, and approximately 30 have been granted for cable television
station transactions.

Questions were asked earlier about whether these certificates
that have been granted reflect grants to a diverse number of buy-
ers. We have not massaged all that data yet and we welcome the
opportunity to do that, but our preliminary comparison of the num-
ber of tax certificates granted with the actual lists of the numbers
of minority owners suggest that it is a fairly diverse group. There
are some individuals and companies who have taken advantage of
the program multiple times, but that does not seem to be the rule.
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We also have done some analysis of the average period of time
that minority buyers hold stations and cable systems subject to a
tax certificate. In broadcasting we have determined that even
though there is a 1l-year holding period, most minority buyers re-
tain the licenses for much longer. The average is about 5 years.
About a third of the tax certificates that have been granted for mi-
nority ownership, that is for about 100 deals, the stations are still
being held by the minority purchasers.

The great majority of these transactions are quite small. We
have heard a lot today about the Viacom transaction. That would
certainly be, by far, the biggest minority tax certificate request ever
made to the agency. The average sales price, that is sales price, not
tax deferral, but the average sales price for a radio transaction is
$3.5 million. For the 40 tax certificates we have granted with re-
spect to television stations, the number is higher, it is about $38
million, average sales price.

Data is not available for the 30 cable transactions that we have
processed.

To summarize, the minority tax certificate policy was designed as
a way to provide incentives for established holders of broadcast and
cable properties to sell those properties to minorities. It has
emerged as probably the principle policy incentive for the sale of
existin}g1 roperties to minorities as opposed to licenses granted
through the initial licensing process.

I am certainly not here to tell you that the program is perfect.
There is considerable room for improvement in the program. I do
note that the Commission has been severely constrained in its abil-
ity to make changes and reevaluate the program because of the ap-
propriations rider that we are subject to. That rider, just to sum-
marize, requires that the Commission not reexamine, change, mod-
ify, or repeal the policy, so we have been forced to continue to grant
tax certificates under the policy in effect since 1986, subject only
to expansions or improvements of the policy.

If given the authority by Congress to reevaluate this program, 1
am confident that there are many ways it couald be improved, both
in its administration and cost effectiveness. I would lﬁ(e to thank
you once again for the opportunity to testify this morning, and I
would be happy to answer any of your questions.

[The prepared statement and attachment follow:]



41

STATEMENT OF WILLIAM E. KENNARD, GENERAL COUNSEL
FEDERAL COMMUNICATIONS COMMISSION

Chatrwoman Johnson and Members of the Subcommittee:

Thank you for the opportunity to explain how the Federal Communications
Commission has used Section 1071 of the Internal Revenue Code to further the FCC's and
Congress™ policies.

L. Introduction and Qverview

Section 1071 of the Internal Revenue Code authorizes the FCC to permit sellers of
broadcast properties to defer capital gains taxes on a sale or exchange if the sale or exchange
is deemed by the agency to be "necessary or appropriate to effectuate a change in a policy of.
or the adoption of a new policy by, the Commission with respect to the ownership and control
of radio broadcasting stations." 26 U.S.C. § 1071.

Section 1071 was enacted in 1943 to alleviate the hardship of involuntary divestiture
associated with the Commission’s newly adopted multiple ownership rules. Those rules
limited radio licensees to ownership of one outlet per market, and, as a result, approximately
35 licensees were required to sell overlapping stations. Later, tax certificates were used in
voluntary transfers as an incentive to licensees to divest themselves of properties
grandfathered under another provision of the multiple ownership rules which limited the
number of stations a single entity could own nationwide.

Since that time, the FCC has used tax certificates in other contexts to further the goals
of national communications policy. Today, the FCC issues tax certificates to encourage:

« licensees to come into compliance with the' FCC’s multiple ownership rules

+ microwave licensees to relocate to other frequencies to facilitate licensing of personal
communications services

+» owners of AM radio to divest themselves of licenses in certain frequency bands to
reduce interference

* minority ownership.

[ understand that this Subcommittee is most interested in the FCC's use of tax
certificates to promote minority ownership of broadcasting stations and cable television
systems so [ will focus on that area in my testimony today.

I1. The FCC’s Minority Tax Certiticate Policy
A. Development of the Policy
Recognizing that the viewing and listening public suffers when minorities are-
underrepresented among owners of broadcast stations, the Commission began working to
encourage minority participation in this industry in the late 1960s. Its first step was to
formulate rules to prohibit discrimination in hiring and, several years later, in response to a
court decision, it began to consider minority status in comparative licensing proceedings.

The FCC’s minority ownership policies have been supported and expanded by
Congress over the years. For example, in 1982, Congress added Section 309(i)(3)(A) to the
Communications Act, which directs the Commission to accord preferences to minority
applicants participating in lotteries to award certain broadcast licenses.

The decision to grant tax certificates in sales involving minority buyers was prompted
by requests from the broadcasting industry and others in the 1970s. In 1978, the
Commission’s Minority Ownership Task Force reported that although minorities constituted
approximately 20 percent of the population, they controlled fewer than one percent of the
8500 commercial radio and television stations then operating in the United States. Thus, the
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National Association of Broadcasters (NAB) proposed that the FCC establish a minority tax
certificate policy to provide incentives for established broadcasters to sell radio and television
stations to minority entrepreneurs.

The Commission agreed with NAB that underrepresentation by minorities contributed
to a dearth of representation of minority views over the public airwaves. The Commission
determined that an increase in ownership by minorities would inevitably enhance the diversity
of programming available to the American public. Therefore, in 1978, the Commission issued
a policy statement in which it determined that it would grant tax certificates to licensees that
assign or transfer control of their authorizations to minority-controlled entities. Statement of
Policy on Minority Ownership of Broadcasting Facilities, 68 FCC 2d 979 (1978).

in 1981, the Chairman of the FCC, Mark Fowler, began a review of the Commission’s
minority ownership policies with the goal of finding creative ways to advance minority
ownership. To assist in this effort, he established the Advisory Committee on Alternative
Financing for Minority Opportunities in Telecommunications. The Advisory Committee
identified lack of access to capital as the largest obstacle to minority ewnership and identified
the tax certificate as a successful way to enable minorities to atiract financing.

As a result, the Commission, by a unanimous vote, took a number of steps in 1982 to
make the tax certificate policy more effective in providing meaningful opportunities for
minorities to enter the communications business.

First, it extended the tax certificate policy to sales of cable television systems. The
Commission determined that cable operators, like broadcasters, exercise discretion in
determining which broadcast and non-broadcast signals they will carry and, thus, taking steps
to increase minority ownership would help to ensure that the viewpoints of minorities are
adequately represented in cable television system programming.

In expanding the tax certificate program to cable systems, Chairman Fowler
emphasized in a separate statement endorsing the Commission’s decision that such actions aim
squarely at the problem of minority financing opportunities. Mr. Fowler noted: "As President
Reagan has said. the best hope for a strong economic future rests with a healthy, growing
private sector. And the private sector does best when all have opportunities to enter it." See
Statement of Policy on Minority Ownership of CATV Systems. 52 R.R.2d 1459 (1982).

Second, the Commission modified the policy to allow issuance of tax certificates to
investors in a minority-controlled broadcast or cable entity upon the sale of their interests,
provided that the interests were acquired 1o assist in the financing of the acquisition of the
facility. Commission Policy Regarding the Advancement of Minority Ownership in
Broadcasting, 92 FCC 2d 849 (1982). The Commission found that by broadening the tax
certificate policy in this manner "the pressing dilemma minority entrepreneurs face -- the lack
of available financing to capitalize their telecommunications ventures -- is met and a creative
tool of financing is created.” .

In 1990, the FCC’s minority ownership programs were upheld as constitutional by the
United States Supreme Court. The Court held that the Commission’s policies designed to
increase minority ownership were substantially related to the achievement of a legitimate
government interest in broadcast diversity and that they did not impose an impermissible
burden on nonminorities. Metro Broadcasting, Inc, v. FCC, 497 U.S. 547 (1990). Although
the Court decision did not specifically involve tax certificates, the rationale for the decision
clearly applies to this program.

B. Legislative Constraints on Changes
to_the Minority Tax Certificate Policy

Late in 1986, the Commission became concerned about the continuing validity of its
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minority ownership programs and commenced a proceeding aimed at determining whether
these programs were appropriate as a matter of policy and constitutional law. It asked for
public comment on a number of issues, including whether the Commission should continue to
grant preferences to minorities and what social or other costs might result from the policies.
Reexamination of the Commission’s Comparative Licensing, Distress Sales and Tax
Certificate Policies Premised on Racial. Ethnic or Gender Classifications. MM Docket No. 86-
484, FCC 86-549, released December 30, 1986.

Congress reacted to the Commission’s ~ttempt to reevaluate its minority ownership
policies by attaching a rider to the FCC’s 1988 appropriations bill explicitly denying the
Comumission authority to spend any appropriated funds "to repeal, to retroactively apply
changes in, or to continue a reexamination of, the policies of the Federal Communications
Commission with respect to comparative licensing, distress sales and tax certificates granted
under 26 U.S.C. 1071, to expand minority ownership of broadcasting licenses . . . ."
Congress also ordered the Commission to terminate the proceeding reexamining its minority
ownership programs and to reinstate the prior policy. Pub. L. No. 100-202, 101 Stat. 1329
(1987). This rider has been reenacted by Congress each year since 1988.

In the 1994 appropriations legisiation, Congress clarified in the House Conference
Report that the prohibition on reexamination is "intended to prevent the Commission from
backtracking on its policies that provide incentives for minority participation in broadcasting”
but that it "does not prohibit the agency from taking steps to create greater opportunities for
minority ownership.” H. Conf. Rep. No. 103-708, 103d Cong. 2d Sess. 40 (1994) (emphasis
added). Therefore, the Commission has been greatly constrained in its ability 1o review the
administration and erfectiveness of the tax certificate program.

C. Administration of the Tax Certificate Program
Because the rider to the FCC’s appropriations bill prevents the Commission from
spending appropriated funds to impose limitations on the minority tax certificate program, the
Commission must consider tax certificate requests in accordance with the policy as it was in
effect in 1986, subject only to changes that would expand the policy.

A tax certificate allows a seller to defer capital gains taxes incurred in the sale of a
communications property. Under Section 1071 of the Internal Revenue Code, this deferral
can be accomplished by treating the sale as an involuntary conversion under 26 U.S.C. §
1033, with the recognition of gain postponed by the acquisition of qualified replacement
property, or by electing to reduce the basis of certain depreciable property, or both.

Thus, the certificate provides incentives to licensees to sell to minority entrepreneurs,
while at the same time enhancing the buyer’s bargaining position. Section 1071 also
encourages reinvestment in communications infrastructure by requiring the seller to reinvest
the gains from a tax certificate transaction in similar property.

A request for a tax certificate is submitted to the Commission in letter or petition
form. In the broadcast context, the request is usually filed in conjunction with a sale and,
thus, the parties also are required to submit applications for consent to assign or transfer
control of the relevant license. Ownership information about both the seller and buyer is
contained in these applications, and any interested party may oppose the grant of the tax
certificate or of the sale.

To receive a minority tax certiticate, the minority principals must demonstrate that
they exercise both de facto and de jure control of the buyer. If the purchaser is a limited
partnership, the minority general partner must own more than a 20 percent equity stake in the
company. The minority status of individuals is determined by reference to the Office of
Management and Budget’s ethnic group or country of origin classifications.

The Commission reviews applications and tax certificate requests carefully and often
asks the parties for additional information. The Commission has denied grant of tax
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certificates when the parties failed to demonstrate minority control or to satisfy other criteria.

If the Commission determines that grant of a tax certificate is warranted under its tax
certificate policies and prior tax certificate decisions, it will issue the certificate to the seller,
which in turn submits it to the Internal Revenue Service with its tax return.

D. Results of the Tax Certificate Policy
Before 1978, minorities owned approximately .05 percent (40) of the approximately
8.500 total broadcast licenses issued by the FCC. A 1994 study performed by the National
Telecommunications and Information Administration of the Department of Commerce
indicates that as of September 1994, there were approximately 323 commercial radio and
television stations owned by minorities, 2.9 percent of the total 11,128 licenses.

Industry Native Minority
Total Black Hispanic Asian American Totals
AM Stations

4929 101 (2%) 76 (1.5%) 1 (0%) 2 {0%) 180 (3.7%)
FM Stations

5,044 71 (1.4%) 35 (.7%) 3 (.1%) 3 (.1%) 112 (2.2%)
TV Siations

1,155 21 (1.8%) 9 (.8%) 1(.1%) 0 (0%) 31 (2.7%)
Cumulative

Totals

11,128 193(1.7%)  120(1.1%)  5(0%) 5(0%) 323 (2.9%)

Between 1943 and 1994, the Commission has granted approximately 507 tax
certificates; 390 were granted between 1978 and 1994. Approximately 330 of the total
involved sales to minority-owned entities; 260 for radio station sales, 40 for television and
low power television sales, and 30 for cable television transactions.

Although FCC regulations require the buyer of a property for which a tax centificate is
issued to hold that station for one year, the overwheiming majority of minority buyers retain
their licenses for much longer. Of the 290 broadcast transactions in which tax certificates
were granted between 1978 and 1993, the average holding period was approximately five
years. We have not included 1994 tax certificate transactions in this figure because those
licenses have been held for less than one year. In more than 100 cases in which minority tax
certificates were granted, the station still is held by the original purchaser.

The great majority of the transactions in which tax certificates are awarded are
relatively small. averaging a sale price of $3.5 million for radio. The 40 tax certificates we
have granted for television station sales have a higher average sale price of $38 million. Data
is not available for the 30 cable sales, although we know that cable transactions tend to be
larger.

111 Conclusion

The minority tax certificate policy is the cornerstone of the Commission’s policies 10
remedy the underrepresentation of minorities in the ownership of broadcast and cable
facilities. Most of the broadcast and cable television sales to minorities that took place after
1978 would not have occurred without the existence of the tax certificate policy. And there
has been a marked increase in minority ownership since 1978, Further, the program does not
seem to have suffered from rampant abuse, such as a lack of real minority control of licenses
or quick "flipping" of facilities.

At the same time, as we have stated, the Commission has been constrained in its
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ability to subject the program to a comprehensive reexamination. As with any program, this
one could benefit from periodic review and improvement. If given the authority by Congress
to undertake a reevaluation of the tax certificate policy, [ am confident that the Commission
could improve the administration and cost effectiveness of the minority tax certificate
program.

This concludes my formal remarks. Once again, thank you for inviting the FCC 10
testify this morning. 1 would be happy to answer any of your questions.
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Chairman JOHNSON. Thank you, Mr. Kennard. Your testimony
was very, very interesting, particularly interesting that we would
put something like that in the law as far back as 1988 and never
do any oversight of the impact of that prohibition.

Mr. Kohl.

STATEMENT OF GLEN A. KOHL, TAX LEGISLATIVE COUNSEL,
U.S. DEPARTMENT OF THE TREASURY

Mr. KoHL. Madam Chairwoman and members of the subcommit-
tee, I am pleased to have this opportunity to present testimony on
behalf of the Department of Treasury concerning section 1071 of
the Internal Revenue Code. However, because the issues identified
by the subcommittee relate primarily to the responsibilities as-
signed by Congress to the FCC, questions about section 1071 cer-
tificate program itself are more properly directed to Mr. Kennard.
My testimony is intended simply to provide an overview of section
1071, including recent testimony on section 1071 and an expla-
nation of the Internal Revenue Service’s role in its administration.

In September 1993, the Ways and Means Subcommittee on Se-
lect Revenue Measures conducted a hearing on miscellaneous reve-
nue measures, including an unspecified proposal “that would mod-
ify section 1017 by adding anti-abuse rules to ensure that tax in-
centives are available only for sales that actually foster minority
ownership of broadcast stations.” The assistant secretary for Tax
Policy, Les Samuels, testified that we would not oppose a carefully
targeted amendment to section 1071 that would prevent certain
sellers, e.g., those who actually participate in sham transactions,
from taking advantage of section 1071, provided the amendment
did not deny such preferential treatment to innocent sellers, that
is, taxpayers who participate in a sale that results in bona fide mi-
nority ownership.

Our position in this regard has not changed. Accordingly, we
would be willing to work with the subcommittee or the FCC in at-
tempting to craft anti-abuse provisions we could support. In addi-
tion, we would be pleased to consider in conjunction with the sub-
committee and the FCC whether a cap or other limitations on the
section 1071 benefits would be necessary and appropriate to target
more precisely this tax provision to its desired objective.

Under section 1071, Congress has delegated authority to the
FCC to issue section 1071 certificates. Under the statute, tax bene-
fits under section 1071 are available if the taxpayer obtains a sec-
tion 1071 certificate from the FCC. The IRS is not in a position to
either participate in or exercise oversight over the FCC’s deter-
mination that many a transaction waits a change in FCC policy.
Consequently, as noted by Mr, Kies, the IRS’s role is limited to ad-
ministering, interpreting the technical requirements of section 1071
and section 1033, a provision which section 1071 incorporates by
reference.

I would now like to address the potential for abusing section
1071. Please keep in mind, however, that because of, among other
things, the lack of the IRS’s participation in the certification proc-
ess, my testimony should not be construed as commenting on any
particular transaction, including recent transactions that have been
covered in the press.
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I should also point out that abusive transactions may arise in
any statutory or regulatory context. As you are certainly aware,
Treasury, the IRS, and the courts expend considerable energy and
resources dealing with abusive tax transactions. Fortunately, the
tax law, like other statutory regimes, is interpreted in a manner
consistent with its spirit and purpose. Reflecting this rule of inter-
pretation, tax doctrines have evolved in the common law to combat
such abuse.

These doctrines include a prohibition against sham transactions,
a rule that a transaction must be taxed in accordance with its sub-
stance and not merely how it is papered or its form, the substance-
over-form doctrine; and a rule that certain related transactions are
to be aggregated and treated as one overall transaction, the step
transaction doctrine.

In addition, various provisions in IRS regulations have been
adopted to address abuses because the common law doctrines have
not been fully successful in combating abusive transactions. Certifi-
cation under section 1071, however, 1s conducted by the FCC, not
the IRS. I assume that, like any regulatory agency, the FCC deais -
with attempts to abuse its rules including the rules governing the
issuance of section 1071 certificates.

In the absence of adequate safeguards against abuse, it is pos-
sible that an aggressive participant could devise a scheme that
might enable parties to obtain a section 1071 certificate even in sit-
uations that do not meaningfully enhance the ownership of broad-
casting properties by minorities or women, If such a scheme were
to succeed, granting the section 1071 certificate would unfairly re-
ward the participants of a tax avoidance scheme at the expense of
both a bona fide minority ownership group and a nonminority own-
ership group that was unwilling to engage in an abusive trans-
action.

Once again, however, I am not in a position to comment on
whether there in fact exists any transactions when the grant of a
section 1071 certificate is not consistent with the intent or purpose
of section 1071 or any regulations promulgated there under. Such
a question is more properly directed to the FCC.

Nevertheless, as I previously stated, we would be pleased to con-
sult with the FCC or this subcommittee in developing further safe-
guards against the abuse of the certification process, through anti-
abuse provisions and/or specific measures, such as a more stringent
holding period. We would also be pleased to work together toward
other means of tailoring the section 1071 benefits, for example,
some sort of cap, to more efficiently promote its objectives.

This concludes my remarks.

Thank you once again for affording me the opportunity to testifg,
and I am now available to answer any questions that the sub-
committee may have.

[The prepared statement follows:]
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STATEMENT OF
GLEN A. KOHL
TAX LEGISLATIVE COUNSEL
DEPARTMENT OF THE TREASURY
BEFORE THE
WAYS AND MEANS SUBCOMMITTEE ON OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES

Chairwoman Johnson and Members of the Subcommittee:

I am pleased to have this opportunity to present testimony today on behalf of the
Department of the Treasury concerning section 1071 of the Internal Revenue Code. In
convening this hearing, the Subcommittee indicated its desire to examine four issues: (i)
whether the Federal Cc ication Commission’s (FCC) 1978 policy of promoting minority
ownership is consistent with the underlying intent of Section 1071; (ii) whether the FCC’s
administration of section 1071 constitutes an impermissible exercise of legislative authority;
(iii) whether the tax incentive provided in section 1071 fosters minority ownership of
broadcast facilities; and (iv) whether the FCC policy is a necessary or appropriate means of
achieving this goal.

Because the issues identified by the Subcommittee relate primarily to the
responsibilities assigned by Congress to the FCC, my testimony is intended simply to provide
an overview of Section 1071 -- including recent Treasury testimony on Section 1071 -- and
an explanation of the Internal Revenue Service's (IRS) role in its administration.

In September, 1993, the Ways and Means Subcommittee on Select Revenue Measures
conducted a hearing on miscellaneous revenue measures, including an unspecified proposal
“that would modify section 1071 by adding anti-abuse rules to ensure that tax incentives are
available only for sales that actually foster minority ownership of broadcast stations.” The
Assistant Secretary (Tax Policy), Leslie B. Samuels, testified that we would not oppose a
carefuily targeted amendment to section 1071 that would prevent certain sellers (g.g., those
who actively participate in sham transactions) from taking advantage of Section 1071,
provided the amendment did not deny such preferential tax treatment to “innocent” sellers --
that is, taxpayers who participate in a sale that results in bona fide minority ownership. Our
position in this regard has not changed. Accordingly, we would be willing to work with the
Committee or the FCC in attempting to craft anti-abuse provisions that we could support and
which would not reduce the effectiveness of the program. In addition, although the
Administration has no position on this matter, we would be pleased to consider with the
Committee and the FCC whether a cap or other limitations on Section 1071 benefits would
be necessary and appropriate to target more precisely this tax provision to its desired
objective. We will also coordinate with other offices within the Administration, including
the Commerce Department’s National Telecommunications and Information Administration.

Overview of Section 1071

Section 1071 provides certain tax benefits (described below) to the seller of property
if the sale or exchange is certified by the FCC to be "necessary or appropriate to effectuate a
change in a policy of, or the adoption of a new policy by, the Commission with respect to
the ownership and control of radio broadcasting stations." Since 1978, the FCC’s policy
has been to certify transactions as meeting this requirement where a sale of broadcast
facilities is made to a minority individual or a minority-controlled entity.!

' We understand that the FCC defines (1) a minority-controlled corporation as a
corporation in which more than 50 percent of the voting stock is held by minorities and (2) a
minority-controlled limited partnership as a partnership in which (a) the general partner is a
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In general, Section 1071 allows a taxpayer to postpone the recognition of gain
realized upon the disposition of certain broadcasting property for which the taxpayer has
obtained the necessary certificate from the FCC (Section 1071 Certificate). The tax-free
treatment accorded by Section 1071 allows the taxpayer to defer the tax on the gain realized
in the transaction (although in certain circumstances such deferral can be effectively
permanent). In this regard, the benefits of Section 1071 are geaerally similar to the benefits
accorded taxpayers who reinvest insurance proceeds following an involuntary conversion of
property under Section 1033 (g.g., as the result of fire or flood), or, to a lesser extent,
taxpayers who participate in tax-free exchanges of "like-kind" property under Section 1031.

To obtain the benefits of Section 1071, the taxpayer must file an election with its
return that includes the Section 1071 Certificate. This election requires the taxpayer to
choose one of three alternative methods for taking advantage of the Section 1071 deferral.
The first approach is to apply a modified form of the involuntary conversion rules.
Generally, gain is not recognized to the extent that replacement property which is similar or
related in service or use to the property sold is acquired before the end of the second full
taxable year after the year in which the disposition occurs. The second approach is to reduce
the depreciable bases of other assets held by the taxpayer at the time of the disposition and
acquired before the end of the taxable year in which the disposition occurs. Unless the
taxpayer requests an alternative allocation, the bases of all depreciable assets are reduced on
a pro rata basis. The third approach is to elect a combination of the first two approaches
(i.e., defer a portion of the gain through the acquisition of replacement property and another
portion through reducing the bases of other depreciable property).

The Limited Role of the IRS

Under section 1071, Congress has delegated authority to the FCC to issue Section
1071 Certificates. Tax benefits under Section 1071 are available only if the taxpayer obtains
a Section 1071 Certificate from the FCC. The IRS generally accepts as valid any Section
1071 Certificate that is issued. The IRS neither participates in, nor exercises oversight over,
the FCC’s determination, and conducts no independent inquiry into whether, for example,
minorities meaningfully participate in a purchasing group. Consequently, the IRS’s role is
limited to administering and interpreting the technical requirements of Section 1071 described
above (including the rules of Section 1033 which Section 1031 incorporates by cross-
reference).

Potential For Abuse

1 would also like to discuss the potential for abusing Section 1071, but first I should
reiterate that the Department of the Treasury does not participate in the FCC certification
process. My testimony therefore should not be construed as commenting on the propriety of
issuing Section 1071 Certificates in any particular circumstances or for any particular
transactions, including recent transactions that have been covered in the press.

Abusive transactions may arise in any regulatory context. As you are certainly
aware, Treasury, the IRS, and the courts expend considerable energy and resources dealing
with abusive transactions. Fortunately, the tax law, like other statutory regimes, is
interpreted in a manner consistent with its spirit and purpose. Reflecting this rule of
interpretation, tax doctrines have evolved to combat such abuses. These doctrines include a
prohibition against "sham" transactions, a rule that a transaction must be taxed in accordance
with its substance and not merely its form (the "substance over form" doctrine), and a rule
that certain related transactions are to be aggregated and treated as one overall transaction
(the "step transaction doctrine”). In addition, various statutory provisions and IRS

minority or minority-controlled and (b) minorities own at least a 20 percent interest.

We also understand that the FCC generally requires those who acquire broadcast
properties under Section 1071 to retain those properties for at least one year.
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regulations have been adopted to address abuses because the common law doctrines have not
been fully successful in combating abusive transactions.

Certification of transactions under Section 1071, however, is conducted by the FCC,
and not the IRS. I assume that, like any regulatory agency, the FCC deals with attempts to
abuse its rules, including the rules governing the issuance of Section 1071 Certificates. In
the absence of adequate safeguards against abuse, it is possible that an aggressive participant
could devise a scheme that might enable parties to obtain a Section 1071 Certificate even in
situations that do not meaningfully enhance the ownership of broadcasting properties by
minorities. If such a scheme were to succeed, granting the Section 1071 Certificate would
unfairly reward the participants of a tax avoidance scheme, possibly at the expense of a bona
fide minority ownership group and/or a non-minority ownership group that was uawilling to
engage in abusive tax planning. Because the Treasury neither participates in nor reviews the
certification process, however, I am not in a position to comment on whether there, in fact,
exist any transactions where the grant of a Section 1071 Certificate is not consistent with the
intent or purpose of Section 1071 or any regulations promulgated thereunder.

The issuance of Section 1071 Certificates is designed to further an FCC objective.
Nevertheless, as I previously stated, we would be pleased to consult with the FCC or this
Committee in developing further safeguards against abuse of the certification process
(through anti-abuse provisions or specific measures such as a more stringent holding period
requirement). We would also be pleased to work together towards other means of tailoring
the Section 1071 benefits to more efficiently promote its objectives.

This concludes my remarks. Thank you once again for affording me the opportunity
to testify. I am now available to answer any questions that the Committee may have.
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Chairman JOHNSON. Thank you both for your testimony and also
for your willingness to work with us on this issue to provide it with
the oversight I believe it has needed and recreate for ourselves the
authority that the legislature has traditionally had to oversee and
adjust and clarify and modernize the law as circumstances change.

I would like to ask you, Mr. Kennard, in the background mate-
rials there is a chart that shows the number of FCC tax certificates
issued for broadcast stations and cable television facilities from
1978 to 1994.

Up until 1987, there were, on average, something from the mid-
teens to the low twenties in transactions. In 1986, there were 24.
In 1987, there were 34. Then there were 34 for a couple of years
and then it popped up to 42 and 43. Then it dropped back down
in 1991 to 20 and the 11 and the high teens, a pattern of trans-
actions that reflects the period from 1978 to 1986.

It is also interesting that the minority ownership data parallels
the overall data. Would you comment on that explosion of trans-
actions from 1987 to 19907

Mr. KENNARD. I think it was a reflection of what was happening
in the marketplace at the time. I was not in government at the
time but was involved in a number of broadcast transactions, and
I know there was a flurry of transactions that started in the
mideighties and continued to the late eighties. Then, of course, we
have had problems of recession in all of the communications indus-
tries and broadcasting was certainly not exempt.

I think those transactions that did take place in the early nine-
ties, many of them were workout and foreclosure situations where
there was no gain. So, accordingly, there would have been no need
for a tax certificate. That is my best guess as to why there was a
fall-off in the early nineties.

Chairman JOHNSON. Actually, it is in the late eighties you see
this real explosion.

Mr. KENNARD. Then it fell off in the early nineties.

Chairman JOHNSON. So your response is that the activities of the
late eighties was the consequence of the recession.

Mr. KENNARD. Yes, I think a lot of these deals were put into the
pipeline starting in 1986 and 1987 and they were closing in 1988
and 1989. Then I think you see the effects of the recession hitting
from 1990 to 1993 and there is a pretty significant dropoff after
1990.

Chairman JOHNsON. All right. Now, the FCC has a number of
other ways of promoting minority ownership programs, and one of
the ones that seems most interesting is their distress sale policy
that allows a license that is approaching revocation hearings to be
sold for substantially less than the fair market value if it is sold
to a minority party.

How powerful has this been? How many transactions have there
been under this distressed sale policy?

Mr. KENNARD. I think there have been approximately 30 or 35
transactions. We can get you the exact number in a moment.

Chairman JOHNSON. Over how many years?

Mr. KENNARD. Since 1978. I would say that it is an important—
I was handed the exact number. It is 40 since 1978.
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I would say that it is an important program but it has been of
marginal effectiveness, principally because the only way that this
program is triggered is if there is a licensee that gets in trouble
with the FCC. Its license is designated for hearing. That licensee
has a choice; either go through a full-scale administrative hearing,
with all the expense and uncertainty that that process entails, or
opt out for a distress sale to a minority owner at a below market
price.

Two reasons why the program, I think, has had only marginal
effectiveness: One is because there are just not that many designa-
tions of licenses for hearing; and second, those that get designated
tend to be more marginal stations and not those that are the more
attractive properties that would be important in promoting minor-
ity ownership.

Chairman JOHNSON. Thank you. That seems logical. It is inter-
esting in that in the distressed sales situation, it is the licensee
that takes the loss not the taxpayer. In other words, the person
selling the station sells it below the market value, and so the mi-
nority incentive comes from the profit of the former owner rather
than from the taxpayers. I think that is a significant and interest-
ing difference.

What is your definition of minority?

Mr. KENNARD. Well, the FCC relies on the Federal statistics

Chairman JOHNSON. Excuse me, minority control, I should say.

Mr. KENNARD. Oh, minority control, I am sorry. It is essentially
the FCC looks at both de jure, that is legal, and de facto, factual
control. The FCC has a lot of experience with this particular issue
that far preceded the minority ownership policies with respect to
the tax certificate. A lot of what the FCC does is license tele-
communications facilities. So one of our central regulatory respon-
sibilities is to ensure that we know who is controlling these li-
censes. So there are 60 years of case law and precedent that we
rely on in determining whether a company or individuals are in
control of a license.

Chairman JOHNSON. Well, generally, a minority-controlled cor-
poration is one in which the minority owns 50 percent of the voting
stock. A minority-controlled limited partnership is one in which the
general partner must have at least 20 percent equity interest.

Now, if the Viacom deal that has received so much publicity is
like other deals that have gotten tax certificates, there is neither
the equity position nor the control position that are common to
other minority-controlled transactions in other areas. Really, this
has only been possible since 1978. So in this particular area, as dis-
tinct from other areas, how do you judge that minority control; and
why is it that you have no statistics or data about what has hap-
pened as a consequence in however long control lasted?

You apparently have no information about whether when you
granted a tax certificate the minority interest was sold 1 year af%er,
2 years after, 3 years after. So you have no oversight information
from which we can evaluate the long-term impact on the goal of
minority involvement in our communications system of this really
very expensive, flexible policy of the FCC.

Mr. KENNARD. Let me answer your last question first. As I men-
tioned in my opening statement, we have looked at the average
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holding periods of transactions involving the tax certificate. The av-
erage holding period is 5 years in most broadcast transactions. We
do not have that information for cable. Again, we have been pre-
cluded by Congress from undertaking a wholesale reexamination of
this policy. The legislation is quite clear on that point.

Chairman JOHNSON. Just for clarity, Mr., Kennard, what number
of cable transactions have there been? What percentage of the
transactions currently are cable?

Mr. KENNARD. Through the history of the cable tax certificate
program, since 1982, there have been 30 cable transactions involv-
ing tax certificates.

Chairman JOHNSON. So it would not be an impossible task to re-
search those and get appropriate information?

Mr. KENNARD. No, in fact the subcommittee has asked us and we
are working on that matter right now.

Chairman JOHNSON. OK. Back to the issue of control.

Mr. KENNARD. Yes, the issue of control. To give you a little bit
of historical perspective, when the Commission first adopted its mi-
nority ownership program in 1978, we adopted a very simplistic
definition of control. We provided that if you are a corporate entity,
you had to show that more than 50 percent of the voting stock was
held by minorities.

When the FCC, under Chairman Fowler in 1982, convened an-
other examination of the tax certificate policy, the marketplace had
changed significantly and the FCC was kind of behind the times.
A lot of deals were being done with limited partnerships, they were
more highly leveraged transactions than we had been used to, so
we adopted the policy with respect to limited partnerships to allow
the policy to encompass and address the situation where you had
a minority general partner who was in control of the enterprise but
did not have over 50 percent of the equity. From that evolved this
minimum 20 percent equity requirement in limited partnerships.

Now, that being said, I think that our knowledge of these deals
has become increasingly more sophisticated, and in our minority
ownership policies outside the tax certificate area, because again
we have not been able to reexamine the tax certificate policy. But
in other areas of our minority ownership policy, we have taken a
far more sophisticated look at equity and defined minimum equit,
requirements for participating in these programs, looking at suc
things as profit and loss allocations as a determinant of equity
ownership, liquidation preferences, and the like.

So it is an evolving concept, I think.’

Chairman JOHNSON. It appears it does need to evolve in regard
to these transactions.

We are going to start using the timeclock lights now, if we have
that system lined up. It would be useful to us and I yield to Mr.
Matsui.

Mr. MaTsul. Thank you, Madam Chairwoman.

Mr. Kohl, you have a $1.6 billion 5-year revenue loss for the pro-
gram, apparently. It is my belief, andy I would like you to perhaps
take this back to Treasury, if you would not mind, and reestimate
these numbers. Because it is frankly my belief that this is going
to explode over the next 5 years, these kinds of transactions. I no-
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ticed on a year-by-year basis that that is not necessarily dem-
onstrated.

The reason I say this is that Viacom purchased Paramount Pic-
tures and also Blockbusters. My understanding, again, because I do
not have the ability to question the people involved in these trans-
actions, Viacom had a cash-flow situation problem and that is why
this transaction occurred. I would imagine with telecommuni-
cations exploding as it is, and with the whole deregulation of the
industry, you will probably see a significant increase. So perhaps
you might want to go back and reexamine this.

I have asked Mr. Kies to look at it as well. So I would just like
you to do that. I have no further questions with respect to you.

Mr. Kennard, you indicated that in terms of broadcast, the aver-
age transaction is about $3.2 million; is that correct?

Mr. KENNARD. For radio, it is $3.5 million; for television, it is
about $38 million.

Mr. Martsul For television, 38, but you have nothing on cable
yet?

Mr. KENNARD. No.

Mr. MATsUL You are able to do this even though you have the
prohibition, appropriations prohibition?

Mr. KENNARD. Well, what we have done is we have just provided
information that is a matter of public record.

Mr. MATsUL. I see just broad data. There is no analysis to it.

Mr. KENNARD. Right. We are providing the raw data.

Mr. Matsul. OK, I would like to get back to the issue of control
because that is a very important—by the way, do you have discre-
tion to deny these certificates, or is it if they comply with whatever
happens to be the regulations of the moment, you are obligated
then to issue the certificate? Is that the correct understanding?

Mr. KENNARD. Yes, our understanding is that under our statute,
Congress made it very clear that they did not want this policy to
change from the way it was in effect in 1986. So since that time
we have been applying the policy consistent with that congressional
directive.

Mr. MaTsul. But you are obligated—as long as the minimum
qualifications of the regs are fulfilled, you are then obligated to
issue the certificate? You have no discretion once the terms are ful-
filled; is that correct?

Mr. KENNARD. That is correct. Now, within those constraints,
typically in these transactions, particularly the ones that are some-
what complex, the FCC staff spends quite a lot of time just trying
to understand the transaction. So it is not a situation where some-
one comes in the door and certifies that he complies with the policy
and a tax certificate is granted.

Mr. MaTsul. OK. Obviously, since the Viacom application is still
pending, you have no idea whether you could or could not deny
them a certificate, or whether you are obligated to grants it; is that
correct?

Mr. KENNARD. My understanding is it has not even been filed
with the agency as of this time.

Mr. MAaTsul. OK. Let me get into the issue of control, because
you said this is an evolving process.
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I am trying to understand this, because, again, I hate to ask you,
particularly, since you have the obligation of reviewing these
things, but with respect to the Viacom situation, at least from what
Mr. Kies has said, the 20-percent interest is satisfied but he was
talking about a profit issue. In other words, he was talking about
profit and losses. He was not talking equity interest, he was not
talking about capital investment. It was basically the profit or
losses he was speaking about in terms of the 20-percent interest.

Is that your understanding or do they have to have, the individ-
ual, have to have controlling interest or some kind of controlling in-
terest or management interest in the venture?

Mr. KENNARD. Our threshold review is to determine whether the
minority principals have control of the enterprise. That is, we start
by analyzing the documents to make sure that the documents vest
legal control in the enterprise in the minority principals. If it is a
corporation, such things as the ability to hire and fire, elect a ma-
jority of the board of directors, things such as that.

Now, when it comes to equity, in a limited partnership——

Mr. MaTsUL If I can just finish off and ask a further question.
I don’t mean to interrupt you.

Mr. KENNARD. Certainly.

Mr. MaTsUL In other words, then, the individual, the minority
participant must have a controlling interest. He or she will be in
a position to fire, hire, make all of the decisions of that company
that is purchased or that is

Mr. KENNARD. That is our requirement. We look at such things
as the ability to control budgets, to select programming, hire and
fire key personnel. Those are kind of the bedrock attributes of con-
trol that we look to.

Mr. MATsUL So the transactions that Mr. Johnson referred to,
presumably the minority contractor has absolute control over all
th()ﬁe management decisions, the programming and all that, as
well,

Mr. KENNARD. Yes,

Mr. MAaTsUL OK. You wanted to finish in terms of the equity in-
terest.

Mr. KENNARD. Yes, I did just want to clarify that when it comes
to equity, it is often difficult and I think the tax lawyers in this
room would probably confirm this, it is often very difficult to define
what equity means, particularly in the context of a complex part-
nership.

So what we have done at the FCC is we have required that indi-
viduals requesting tax certificates for a limited partnership deal
demonstrate that the minorities in the deal control not less than
21 percent of the equity in the venture. In some of the other areas
of our minority ownership policies, we have started bringing more
sophistication into this analysis looking at such things as profit/loss
allocations and liquidation values and the like.

Mr. Matsul. If I may follow up on that, because you say, then,
that if—I will use a hypothetical—if the minority contractor put $1
million on a $2.3 billion transaction, he then presumably, in order
to fulfill your requirements of a 21-percent-plus equity interest in
the venture, would then automatically have a $400-plus million eq-
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uity interest? So if he sold the venture 13 months later, he would
be able to reap a profit of——

Mr. KENNARD. Not under the tax certificate policy, no.

Mg Martsul. I thought that is what you said. Maybe I misunder-
stood you.

Mr.yKENNARD. I am sorry if I am confusing you. Under the tax
certificate policy, the Commission looks to see whether the minority
principals have control, No. 1, and No. 2, in a limited partnership
that they control—usually it is through a corporate general part-
ner—that corporate general partner controls not less than 20 per-
cent of the equity in the venture.

That does not mean that the minority individual has personally
a 20-percent stake in the venture. But they control an enterprise
which in turn controls not less than 20 percent.

Mr. MArsul. That is why—now I kind of understand why this
deal was structured the way it was. There was a number of dif-
ferent corporations and a number of different limited partners—
well, there was a major limited partnership. But that is the way
to maintain the control over the entity itself but not have nec-
essarily an equity interest in the investment.

Mr. KENNARD. Yes.

Mr. Matsul. OK.

Mr. KENNARD. In another context where we have defined minor-
ity ownership more recently, we have departed from that and said
tell us how much equity the minority principals personally have in
the venture. So it is a slightly tougher and different standard.

hMr. MaTsul. Well, it sounds to me like—well, I have nothing fur-
ther.

Thank you very much,

Chairman JOHNSON, Before I recognize the next member of the
subcommittee to question, I had not quite coordinated in my own
mind the relationship between the Appropriations Committee lan-
guage and the chart reflecting increased activity in 1987. The stat-
utory language prohibited the spending of any appropriated funds
to repeal, to retroactively apply changes in, or to continue a reex-
amination of its policies with respect to tax certificates granted
under 1071.

So, apparently, we suspended any review that you were doing.
The very year we did that, the numger of tax certificates exploded.

Now, you had suggested that the explosion was the consequence
of the recession and the deals that came to fruition, which un-
doubtedly was a factor. But it is very interesting that the Appro-
priations Committee action and the number of deals done do relate,
and if you do not have the detail on the interrelationship now, it
is certainly necessary for this subcommittee to understand that re-
lationship.

Can you point to issues that were being reviewed by the Commis-
sion at that time that might have had to do with fraud and abuse
or with an appropriate use of tax certificates, that when denied the
right to exercise any judgment over whether the policy you had in
place was reasonable and necessary or appropriate by the Con-
gress, the numbers of deals exploded?

Mr. KENNARD. Well, I don’t know if there was a causal relation-
ship between those two events. It is really hard to speculate. I was
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not at the agency at the time. I have researched the history and
I know in 1986 the Commission commenced a proceeding to reex-
amine and reevaluate this particular policy.

Chairman JOHNSON. Do you know why the Commission com-
menced that reexamination?

Mr. KENNARD. From what I can gather at the time, the Commis-
sion wanted to take a look at both the constitutional and policy jus-
tifications for the policy in a rulemaking proceeding that was com-
menced in 1986.

Chairman JOHNSON. Would you look back on that in greater de-
tail and report back to us?

Mr. KENNARD. I am not sure I understand precisely what your
question is, Congresswoman,

Chairman JOHNSON. I want to know what were the red flags that
led the Commission to realize that they perhaps ought to look at
this. Is there a relationship between the questions that they were
asking, the decision of the Congress to stop the reexamination, and
the increased number of tax certificates granted? Because in earlier
testimony, it has been clear and it has been your policy that if a
deal meets the minority participation standards, you do not look at
the tax consequences as a factor. That does not weigh in as to
whether the deal is eligible.

Mr. KENNARD. We are not permitted to.

Chairman JOHNSON. Right. But it is important for us to know
what the controversy was at that time that led to an appropria-
tions rider and the relationship between that rider and the activity
in this program. So if you could look back on that in greater detail
and get back to us, I think it would be useful to us.

Mr. KENNARD. I would be happy to. At this point I am speculat-
ing, but there were a number of events in the industry at the time
that contributed to an increase in the number of broadcast trans-
actions. One is the one I mentioned, that the economy was stronger
and the broadcast industry was feeling the effects of that.

Also, the Commission at the time had deregulated a number of
its ownership rules. It had, for example, repealed a rule that re-
quired owners of broadcast stations to hold them for 3 years or
more, and that contributed to a lot of interest in the broadcast
marketplace by the lending commum'tf/. I think that may explain
why those numbers spiked, but we will be happy to look into that
ang report back to you.

Chairman JoHNSON. Thank you, I appreciate that.

[The following was subsequently received:]
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

June 23, 1995

OFFICE OF GENERAL COUNSEL

WILLIAM E. KENNARD
GENERAL COUNSEL

(202) 418-1700 | FAX (202) 418-2822
INTERNET — wkennard@fcc.gov

VIA COURIER

Ms. Traci Altman

Committee on Ways & Means

U.S. House of Representatives

1102 Longworth House Office Building
Washington, D.C. 20515

Dear Traci:

Per your fax to my office of June 12 concerning information

promised to the Committee during my testimony on January 27,
1995, I am enclosing the following materials:

1) Chairwoman’s Johnson reguest

Chairwoman Johnson requested greater detail on the

circumstances resulting in the FY 1988 appropriations rider
that barred the Commission from examining or changing its
policies fostering ownership of broadcasting licenses by
women and minorities. I enclose the relevant pages from the
Senate Report and the Conference Report on the
appropriations bill, Senator Lautenberg’s comments on the
Senate floor concerning the bill, and the applicable
provisions from the Public Law. These documents should help
to illuminate Congress’s thinking when it enacted the ban.

2) Congressman Hancock’'s Request

Congressman Hancock requested information to assess whether
certain individuals had repeatedly used the Commission’s
minority tax certificate program. Between 1978 and 1994, we
have identified 44 sellers of broadcast and cable facilities
who benefitted more than once from the tax deferral
conferred through the program. Also during that period, we
have identified 46 minority individuals who on more than one
occasion purchased broadcast and cable facilities with the
agssistance of the tax certificate program.
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3) Congressman Zimmer’s Reguest

Congressman Zimmer requested information on the number of
tax certificate transactions involving former Commission
personnel. As I explained during the hearing, the
Commission does not ask for the personal histories of those
requesting tax certificates.

I trust this information is responsive to the Committee’s
request for further information. Should you have additional
questions, please call me on 418-1700.

Sincerely,

William E. Kennard
General Counsel

Enclosures

cc: Judy Harris
Anthony Williams
Robert Calaff
Brian Browdie

[Attachments retained in Committee Files.]
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Chairman JOHNSON. I will now recognize Mr. Herger.

Mr. HERGER. Thank you very much, Madam Chair.

Mr. Kennard, if I could follow up on a question I asked earlier
of Mr. Kies having to do with how you adopt your policies on how
the FCC determines which minority group should be entitled to tax
certificates or other preferences.

To be specific here, according to a recent article in Forbes Maga-
zine, Storer Communications recently sold one of its stations to the
Liberman family. Apparently, this family qualified as a minority
because it was able to demonstrate that the family had been ex-
pelled from Spain by King Ferdinand and Queen Isabella during
Spain’s purge of its Jewish population in 1492,

The FCC represented to us that it approved the tax certificate
because the family was able to demonstrate that it was actively in-
volved in the Hispanic community. Could you comment on that,
please?

Mr. KENNARD. Certainly. I think that article is somewhat mis-
leading. I am familiar with the case. First of all, the FCC relies on
the definitions of minority promulgated by the Office of Manage-
ment and Budget. These are the definitions that OMB uses for all
of the Federal statistics and program administration in this area.

With respect to the Storer case, the article is a little misleading
because OMB defines a Hispanic as someone of Hispanic origin. It
is true this family apparently had origins in Spain many years ago,
but the family emigrated to Mexico in the 1920s and then to the
United States. They were able to demonstrate to the FCC that they
were of Hispanic origin, they were active in the Hispanic commu-
nity, they spoke Spanish in the home. The FCC got evidence from
the Department of Commerce’s Minority Business Development
Agency to determine that, in fact, this family was a recognized,
leading family in the Hispanic community.

So there was—the article is a little misleading to suggest only
that they had origins in Spain in the 15th century.

Mr. HERGER. Well, I appreciate your clarifying. That does make
it a little better. But again everyt{ning we are hearing today does
indicate or would appear to indicate some, to say the least, some
very poor policies, I would say, in being fair with all taxpayers. As
I travel around my district, constituents who come to me indicate
over and over again that they do not mind taxation so much as
long as they are treated fairly, as long as everyone is treated the
same way.

I would have a question of you, Mr. Kohl, if I could, and that is,
in your opinion, when we begin—when we hear of some of the out-
rageous examples, as we have been hearing throughout this morn-
ing, throughout the testimony on this particular issue that we are
on, I guess my question is are we not leading up to this—do we
not lead our Nation’s tax attorneys into creating these type situa-
tions when we set up policies that would somehow set out one
group over another as dealing with them, say in a more positive
way than others?

Mr. KoHL. Mr. Herger, I have been a tax lawyer for a long time,
mostly in private practice, and I do not think the problem is section
1071. I am personally thrilled to hear you mention that issue, be-
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cause some tax lawyers have a real problem with distances—you
give them an inch and they take a mile.

We have reports of many abusive transactions. Rent-a-partner
schemes, which I cannot comment on whether they exist in the
FCC context, but rent-a-partner schemes that exist in the law that
we are trying to combat exist everywhere. There are reports of
business ventures where you bring in a foreign partner for a year
or two, accelerate and allocate the income to a foreign partner, and
then the forei partner leaves and you are left with a business
venture that (ﬁg not pay any U.S. tax, plus they are left with de-
ductions.

So I am thrilled to hear that we have to deal with a tax abuse
problem, because I do think it is a matter of fairness and I think
if we do not address it, I do think it affects ordinary citizens, who
start to feel like chumps, as other people who are willing to be ag-
gressive take aigressive positions.

So I agree wholeheartedly, but it is certainly not limited to sec-
tion 1071. There are many areas where we should look at this and
we would love to work with the subcommittee to address these.

Mr. HERGER. Well, I want to thank you. Again we have heard
specifically one individual. I have to believe there is more, specifi-
cally Mr. Washington. It is not just his deal here.

We are hearing there are other deals as well where this one mi-
nority individual, not an entire minority but one individual, I could
see where other minorities would feel like, boy, this is not fair.
Why is this one individual making millions? We are not able to.

Again, I get back to the question, perhaps the policy where some-
how we are setting one group out, favoring them over another, are
we not setting up an environment where we are actually either
purposely or nonpurposely creating an environment where this be-
comes the norm rather than an exception?

Thank you.

Chairman JOHNSON. Thank you. Mr. Hancock.

Mr. HaNcocK. Thank you very much.

Mr. Kennard, did I understand you when you mentioned a 21-
percent minority ownership, but not necessarily any equity invest-
ment by that minority individual? He qualifies as long as he has
control of that 21 percent, even though he did not put any equity
in himself?

Mr. KENNARD. That is essentially correct. The FCC staff, based
on our case law under section 1071, looks to see that the minority
principals do have a meaningful or significant economic stake in
the venture. But that has not been defined precisely and the Com-
mission, again, has not been permitted to go back and commence
a rulemaking proceeding to flesh out in more detail what that
means,

Mr. Hancock. Well, from what you are telling me, it means that
if an individual wanted to get a tax certificate of some type, all he
has to do is just find a straw partner that happens to be a minor-
ity.

yMr. KENNARD. Well, one, I don’t think there is rampant abuse of
this policy; and, second, there are incentives here. The purpose of
{)he policy is to create incentives to get minority individuals into

usiness.
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Mr. HancocK. I understand the purpose but I also know the use
of the minority situation can benefit people that are not minorities,
and it seems in this situation that that is what is happening.

Mr. KENNARD. The only point I wanted to make, sir, is if you
were to require the minority principals to make pro rata contribu-
tions based on their equity holdings, that amount of money would
be prohibitive for most minorities in this country and you would
not—the policy would be useless because you would not be able to
bring many minorities into these deals.

Mr. Hancock. All right. Well, we can discuss that one for quite
a while, too.

I asked Mr. Kies earlier about the information on the 378 tax
certificates that have been issued since 1978. He indicated that he
had been trying to get information or had started trying to assem-
ble the information on that in the past 2 weeks, and I would appre-
ciate it if your organization would assist him in assembling that in-
formation so we can get some specific details, case by case, if noth-
ing else a random sampling, say, of 20 percent of them, or let us
go 21 percent, that sounds like a good round figure, of just a ran-
dom sampling of those so we can look and see. I want to know if
there has been duplication. In other words, have there been cases
where certain individuals have repeatedly used this same program.

I think we have one example, but I want to know if there are
some other examples, and I would appreciate it if you could work
to get that information available for him or for us as quickly as
possible.

Mr. KENNARD. We would be happy to continue to work with the
subcommittee in that regard.

Mr. Hancock. Thank you.

[Refer to the responses on page 58 of this hearing.]

Chairman JOHNSON. Mr. McDermott will inquire.

Mr. McDERMOTT. Thank you, Madam Chair.

Mr. Kennard, I looked at the statutory language and it says
radio broadcast systems. How did we get into television?

Mr. KENNARD. Well, in 1958, as I recall, the Congress specifically
defined that term to include telecasting.

o 1:1’[1-. MCDERMOTT. So, something was done elsewhere in the Tax
ode?

Mr. KENNARD. I believe there were some technical amendments
to the code.

Mr. MCDERMOTT. Let me ask you another question. In your testi-
mony, you have four categories: minority ownership, owners of AM
radio, microwave licensees, licensees to come into compliance.
These are the other areas where you grant these tax certificates.

Mr. KENNARD. Yes.

Mr. McDeErMOTT. How many of those have you granted?

Mr. KENNARD. Approximately 115.

Mr. McCDERMOTT. In those other three categories?

Mr. KENNARD. Yes, that is correct.

Mr. MCDERMOTT. If we wipe out 1071, we take them with us?

Mr. KENNARD, Certainly if 1071 were to be repealed, the Com-
mission would not be able to grant tax certificates in these other
areas as well; that is right.
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Mr. McDERMOTT. There have been a couple of terms thrown
around here, and I have gotten to listening to words: Sham and
abusive, sham relationships, abusive relationships. Do you have
definitions either at Treasury or at FCC about what is a sham rela-
tionship or what is an abusive relationship?

Mr. KENNARD. Well, I think it is the same thing, but we define
it more in terms of an abuse of process or an unauthorized de facto
transfer of control. That is, if someone represents to us that one en-
tity or individual controls an enterprise and really somebody else
does, we define it as a de facto transfer of control. It is a violation
of our rules, and we have the ability to take punitive enforcement
action against that situation.

Mr. McDERMOTT. Is that arguable in court? If I have one of these
certificates and you come in and say, no, you are violating the
rules, where do I go for adjudication of that?

Mr. KENNARD. Wel), if it is discovered that someone sought a mi-
nority tax certificate and it was based on misrepresentations, that
licensee’s license would be at risk. They would subject themselves
to the full panoply of the Commission’s enforcement authority.
That includes fines and forfeitures, designation for hearing, and
eventual revocation of license and such.

Mr. McDERMOTT. OK. Let me ask another question. I am inter-
ested in this business about who owns something. Let us suppose
that a Southeast Asian came into this country as a legal immi-
grant—I emphasize the word legal—so they are now legally an im-
migrant and they gather together some money and they want to
get involved in buying a radio station or want to get in one of these

eals. How do you decide whether or not they have enough money
invested in this to do it?

Mr. KENNARD. Well, we do not look to see whether they have
enough money invested in the deal. We look to see whether they
have sufficient equity to satisfy our control requirements. As I was
saying earlier, in many of these deals, both in the minority and
nonminority context, the promoters, the people who put the deal to-

ether often bring little money to the table, but they are able to
everage their ideas and their willingness to work hard and to put
the deal together into an equity position. There is nothing unique
about minority ownership.

Mr. McDERMOTT. Being a legal immigrant would not be a prob-
lem? You do not have to be a full citizen to own a radio station?

Mr. KENNARD. Well, yes, you do, under a section in our act, the
FCC cannot grant broadcast licenses to foreigners or representa-
tives of foreign governments.

Mr. McDERMOTT. If they are a legal immigrant, they are not eli-
gible to own a station?

Mr. KENNARD. They would have to be U.S. citizens.

Mr. MCDERMOTT. Some, if they are in the process—if they get to
be a naturalized citizen, then they can own?

Mr. KeENNARD. That is correct. That is the case of Rupert
Murdoch, who became a U.S. citizen to buy broadcast properties
here in the United States.

Mr. McDERMOTT. Can he be a citizen in more than one place?

Mr. KENNARD. I suppose so, but 1 am not sure. As long as you
are a U.S. citizen, I believe you comply but I am not certain.
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Mr. McDERMOTT. You do not look beyond that. You do not look
at whether he has three citizenships, one in Britain, one here, and
one in Australia to qualify for things in three different places?

Mr. KENNARD. It has not come up in my practice, no.

Mr. McDERMOTT. Now, let me ask about this equity business, If
I come to the table with $1 million in cash, and there are probably
some members here who could get into one of these deals.

People have said this deal 1s not very substantial. A million
bucks sounds like a lot of money. I could not get into a deal, bring
in $1 million to the table. I also could bring a tax certificate in my
other pocket worth $400 million to the people who were buying it,
or selling it to me. How do you evaluate that as what I am bringing
to the table in the deal?

Mr. KENNARD. Well, we would want to make sure that in a deal
like that we would very carefully scrutinize all of the documents
to make sure that you had, if you were representing that you con-
trolled a 21-percent equity interest in the deal, that you really did
control it.

We cannot really get into valuing your relative contribution ver-
sus the investors, because that is a determination I don’t think an
administrative agency is really equipped to do.

Mr. McDErMOTT. How do you decide that I have 21 percent of
control? Is it that on Mondays I make the decisions and they make
them on Tuesday through Friday?

Mr. KENNARD. No, you have to—control to us means that you
have to have all the indicia of someone who controls the business.
That is you elect the members of the board, you make the hiring
and firing decisions. That cannot be diluted by clever supermajority
provisions that give the investors the ability to effectively éilute
your ability to make those decisions.

Mr. McDERMOTT. But 20 percent is not enough to control every-
thing. That is obviously one-fifth; right?

Mr. KENNARD. We draw a distinction between equity ownership
and control.

Chairman JOHNSON. Excuse me. Would the gentleman yield?

Mr. MCDERMOTT. Yes.

Chairman JOHNSON, I am going to recess the subcommittee when
the gentleman is done questioning. He can proceed as long as he
feels he can. But in order to minimize the recess, I am going to go
vote.

Mr. McDErMOTT. OK. The control issue—it is 100 percent con-
trol.

Mr. KENNARD. Right; 100 percent control but not less than 20
percent equity. Control of equity. Se we draw a distinction——

Mr. MCDERMOTT. Not being a lawyer, I have a lot of fun trying
to figure out how your minds work because you can really slice a
piece of baloney in some real thin slices.

I see that I am in charge of the subcommittee here and I will
adjourn it for 10 minutes.

Mr. KENNARD. Thank you.

[Recess.]

Mr. ZIMMER [presiding]. Please be seated. We are reconvening
the session. The chairwoman has asked me to continue the hearing
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until she gets back from the vote, so I will ask a couple of questions
at this point.

We will start off with Mr. Kennard. Mr. Kennard, how many of
the tax certificates you discussed today involve participation by
current or former FCC staff members? Mr. Kies told us that Mr.
Washington, who is involved in the Viacom transaction, actually
devised the current policy. How many other former FCC staff mem-
bers or Commissioners have been involved?

Mr. KENNARD. Well, it is difficult to say definitively because we
do not compile information when people come in and ask for a tax
certificate. We do not ask them if they have worked for the agency
before. So all I will say is what I know kind of anecdotally.

I know Mr. Washington did work at the FCC for a time in the
early eighties. I think he left before the current policy came into
being. That is with respect to cable television and limited partner-
ships that we are talking about today. I am only aware of one other
individual who benefited from the policy, that is a minority prin-
cipal who benefited from the policy, who had some former contact
with the FCC, and that was a gentleman by the name of McKee,
Clarence McKee.

But I might add that having worked at the FCC now for a little
over 1 year, I am finding it is not at all unusual for people who
come to the FCC, learn about our rules and policies, become expert
to go out in the private sector and basically take advantage of the
knowledge. That is certainly their right.

Mr. ZIMMER. It certainly is. I am concerned about, however, the
problem of the revolving d¥)or in government in general, and I have
introduced legislation dealing with the problem in Congress specifi-
cally, where people come back and it is not on the basis of what
they know, but rather who they know that they are able to get ac-
cess and influence, so I do believe it is a serious concern.

You had mentioned in passing in your own testimony that you
had some involvement in FCC transactions before you came to the
Commission. Were you involved in any that had tax certificates as
part of the——

Mr. KENNARD. Yes, before I went into government, I was a com-
munications lawyer in Washington for a dozen years or so, and like
many communications lawyers in this town, I was involved in tax
certificate deals both from the buyers’ and the sellers’ perspective.

Mr. ZIMMER. Is it possible for you to get us information at a later
date in writing as far as the number of those tax certificate trans-
actions that did involve former FCC personnel?

Mr. KENNARD. Congressman, really, I do not know if we have
that data. Again, we do not ask for a personal dossier on people
who come in and request tax certificates, nor do I think that we
could actually identify every principal who was involved in one of
these deals.

Are you asking for information with respect to just the minority
participants or tl%e nonminorities who may have benefited from the
tax certificate as well?

Mr. ZiMMER. Both.

Mr. KENNARD. Both.

Mr. ZIMMER. Because the testimony here has been that the
nonminorities get the major benefit.
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Mr. KENNARD. Again, I don’t believe that we have all that infor-
mation, but I will confer with the staff to see if we can provide it.

[Refer to the responses on page 58 of this hearing.]

Mr. ZIMMER. In your initial testimony, you also said that you
thought there was room for improvement in the program. I know
you are constrained in some respects by the appropriations rider.
How would you like to see the program improved?

Mr. KENNARD. Well, I think there are a number of things that
we have done in other contexts at the Commission that would cer-
tainly benefit the tax certificate program. One area that I think
bears some looking at is the holding period, perhaps extending the
1-year holding period to something longer than that. As I men-
tioned earlier, we developed a lot more sophistication about assess-
in% equity and minimal equity requirements, and I think that prob-
ably bears some study.

In some of the other areas, we have also taken a hard look at
how options and warrants are treated and we don’t allow, for ex-
ample, minority principals to option or sell a future interest in
their equity in the deal. That is one area that I think bears some
further study.

Mr. ZimMmER. Thank you.

Do you have any studies that indicate that minority ownership
has resulted in different programming by the stations that are mi-
nority owned as a result of that ownership, empirical evidence
shows that there is different programming?

Mr. KENNARD. There is actually a lot of empirical data developed
by both government and the academic community. Probably the
most notable one was a study that was done by the Congressional
Research Service in 1988. With the cooperation of the FCC there
was a survey taken of some 8,000 broadcast stations to determine
whether there was a nexus between minority ownership and pro-
gramming directed to a minority audience. They found a strong
correlation between those two factors.

Mr. ZiMmMER. Did that study focus on the type of ownership by
the minority, for instance, what Mr. Kohl referred to as rent-a-
partner situation? Was there a difference between owners that
were only nominal owners where the vast majority of the capital
came from nonminorities versus owners who had not only nominal
or legal control but the majority of the equity?

Mr. KENNARD. As [ recall, Congressman, the study focused on
minority control, and they looked at stations that were, or certified
they were, minority controlled and compared the amount of minor-
ity oriented program developed by those stations or aired by those
stations compared to stations that did not have minority control.
They found that with respect to African-American stations, for ex-
ample, 65 percent of those stations that were controlled by African-
Americans provided significant minority programming, whereas
only 20 percent of stations that were nonminority controlled pro-
vided significant minority programming. Similar numbers were de-
veloped with respect to Hispanic ownership as well.

There have also been a number of studies to show that minority-
owned stations tend to employ minorities in higher numbers, which
is also an important policy goal of the Commission.
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Mr. ZiMMER. Mr. Kohl, do you have your most current estimate
of the tax expenditure involved with this tax certificate program?

Mr. KoHL. I believe Treasury comes in at about $300 million a
year, Joint Committee comes in at $100 million a year.

That was, I think, referred to in the preparation of last year’s
budget.

Mr. ZIMMER. You don’t have any more current information?

Mr. KoHL. No.

Mr. ZiMMER. The Viacom transaction aside, you don’t have any
reason to doubt the magnitude of those estimates?

Mr. KoHL. I think estimates are just that and they are based on
information available at that time. I think as new information de-
velops and if there were an unprecedentedly large transaction to
occur, or perhaps in light of Mr. Matsui's observations over time,
I think the estimates could change but I really can’t comment on
the estimate made at that time.

Mr. ZIMMER. Do you know if your estimate takes into account the
FCC’s recent expansion of the tax certificate program to include
personal communications services?

Mr. KoHL. I do not know if it does. I do think the estimate is
prepared in consultation with the FCC, but I don’t know if it does
or not.

Mr. ZIMMER. A final question of Mr. Kennard. I can understand
how programming considerations would be important with respect
to minority ownership of radio and TV. What is the social purpose
behind the same incentives being given for personal communica-
tions services?

Mr. KENNARD. Well, in the personal communications service,
there again Congress mandated in the 1993 Budget Act that the
FCC ensure that there were opportunities for four categories of li-
censees to get into this business—minorities, women, small busi-
nesses, and rural telephone companies.

I think the concern there was that Congress was authorizing the
FCC to conduct spectrum auctions for the first time. Prior to that,
as you may know, the FCC gave away licenses for free, and com-
mencing last year the FCC decided, with the authority of Congress,
to auction spectrum for the first time. There was concern that if
the FCC didn’t have some sort of incentives to diversify ownership
because people were paying for licenses, they would all end up in
the hands of the established industry giants. So it is more diver-
sification of ownership as an economic basis as opposed to a pro-
gramming diversity rationale,

Mr. ZIMMER. So it was a different philosophical basis, more of a
stanc})ard set-aside, rather than to have diversity in communica-
tions?

Mr. KENNARD. It would not have been a set-aside because the
Congress did not mandate a set percentage of minority or women
ownership.

Mr. ZIMMER. More like an affirmative action program then?

Mr. KENNARD. Yes. Right.

Mr. ZMMER. Thank you.

Mr. Levin.

Mr. LEVIN. Thank you.
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You were asked what recommendation you might have. Could I
probe a little further than that. You mentioned several areas. You
work with the lawe and you see how they are implemented.

Do you have any other suggestions? For example, should there
be some changes relating to the size of the transaction, the amount
of the tax advantage that would be created?

Mr. KENNARD. First, let me say that I am constrained because
of our appropriations language in my ability to conduct here or at
any time a wholesale reexamination of this program. All I meant
to suggest to Mr. Zimmer was that there are differences between
the minority ownership program that we administer here and else-
where, and the comparison might suggest ways to improve the tax
certificate policy.

But to get to your specific question, I think that it is certainly
a legitimate issue to put on the table and examine to see—kind of
analyze the cost-benefit relationship between the benefits of diver-
sity and the cost to the U.S. Treasury.

Mr. LEVIN. Obviously, I don’t want to press you beyond your dis-
cretion here and you will be very discreet about that, but I think
I hear you. It is legitimate for this subcommittee and committee
and the Congress to look at cost-benefit analyses which would in-
clude taking into account the size of the transaction and how much
that might be relevant to the benefit of the stated purposes of the
program.

Mr. KENNARD. I think those are all legitimate questions to ask.

Mr. LEVIN, Do you think from the experience within the Commis-
sion ?there is legitimate reason for us to have concerns in that re-
gard?

Mr. KENNARD. No, I really don’t because I think that by and
large these transactions are quite small, and I think if you are
going to ask the question of getting into the cost-benefit analysis,
you are really talking about a handful of deals and certainly not
the majority of tax certificate transactions. '

Mr. LEVIN. Well, but that I think is even more of a reason to look
at the large ones.

Mr. KENNARD. Perhaps so.

Mr. LEVIN. I will leave it at that. Thank you.

Mr. ZmMmMER. Mr. Rangel.

Mr. RANGEL. Thank you, Mr. Chairman. I came here for the sole
purpose of introducing my dear friend Percy Sutton to the Ways
and Means Committee, but I am so fascinated by the accomplish-
ment of this Frank Washington who seems to have been so success-
ful in allowing viewers to get a view of all Americans, including Af-
rican-Americans, and it seems as though he has caused quite a bit
of disturbance among some Members of Congress, this gentleman,
Mr. Washington.

How many of these tax certificates have been issued to him in
these so-called deals that we have been talking about?

q N{r. KENNARD. I believe that he has participated in five such
eals.

Mr. RANGEL. Now, in those five deals, how many of those deals
is he the minority controller and in charge of?
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. Mr. KENNARD. All five. Presumably if he received tax certificates
in five deals, the Commission certified that he controlled all of
those deals.

Mr. RANGEL. So he has not been a front for anybody. He has
done what the legislature tried to do, that is, to get diversity in
terms of the ownership of broadcasting?

Mr. KENNARD. That is correct. At the time that the FCC looked
at his deals, they were able to certify that they were minority-con-
trolled deals.

Mr. RANGEL. Now, most of the time that I ask questions I know
the answer, but this time if this Frank Washington got five deals
and he is in charge of five majority holdings—and I assume they
are sensitive to the needs of minorities—what is the big deal about
Viacom?

Mr. KENNARD. Congressman, I really can’t answer that question
today because the Viacom transaction has not been filed at the
FCC. We anticipate that it will be, based on the press reports that
we have seen. When it is filed, the FCC will closely scrutinize it,
as it does all the tax certificate requests, and I really don’t think
it would be appropriate for me to prejudge what the agency would
do or what 1 would do, because I may be a decisionmaker in the
matter. )

So I really don’t think it would be appropriate for me to answer
the question.

Mr. RANGEL. Up to now there is not a scintilla of evidence, in
your opinion, that Mr. Washington abused the system?

Mr. KENNARD. That is correct.

Mr. RANGEL. Thank you.

Chairman JOHNSON [presiding]. Thank you. I know Mr. Matsui
has a question.

Mr. MaTsUL I know these gentlemen have to leave in 1 minute.

Mr. Kennard, I am still on the control issue because I think that
isa siﬁniﬁcant issue. You were saying that it is an evolving matter
as well.

How do you determine the control? I understand that 50 per-
cent—you have to have management control of programming, pro-
gramming control, the individual minority participant. How go you
make that determination? Is it on the four corners of the paper, the
application that is submitted, or is there an interview process with,
for example, TCI in this case, or how does that actually—how was
that done?

Mr. KENNARD. Typically, the parties file the request and the FCC
staff asks for all the documents governing the deal. The purchase
agreement for the systems, all the various financing documents,
the limited partnership agreement is always key; and they analyze
those documents and invariably in the more complicated ones the

arties come in and they are questioned by the staff, and there is

ind of a give and take so that the FCC can understand how the
documents work and who has control.

Mr. MATSUL I would imagine the financial interest of the minor-
ity applicant or participant is a consideration as well; in other
words

Mr. KENNARD. It is typically a prime consideration, yes.

Mr. MATSUL Sorry.
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Mr. KENNARD. It is typically a prime consideration.

Mr. MArsul That is interesting. So, in other words, it is—when
you say “prime consideration,” that means that it is a—again, I am
trying to understand this—it is a significant issue in terms of the
variables that you decide before you make the determination that
the minority participant is in fact in control of the programming,
the hiring and firing, and members of the board of directors, the
purchase of other outlets or whatever the issue may be.

Is that correct?

Mr. KENNARD. That is correct.

Mr. MaTsul Se if a person has a 1/260th—no, 1/2600th of an in-
vestment, that would be a significant consideration?

Mr. KENNARD. It is a little bit confusing because you have to sep-
arate debt from equity. Often in a transaction that is fairly highly
leveraged, a lot of the money will be coming in in the form of debt.
You can’t really assess what the equity holdings are until you look
at that separately from the debt. So you can’t just look at—if the
total amount of the deal is $10 million, you can’t look at what the
general partner’s contribution is and say it is $1 million, and it is
a one-tenth interest.

Mr. MATSUL I understand that, but you would have to assess
what that individual’s debt obligation is as well.

Mr. KENNARD. Yes. That is correct.

Mr. MATSUL If the press reports show he has a $1.3 million obli-
%ation and the other partner, limited partner, has a $2.1 billion ob-
igation, I would imagine that that would also be a factor in your
ultimate determination about controlling interest as well.

Mr. KENNARD. That is right. Another thing we look at is how the
minority principals are getting the money to put into the deal. If,
for example, a minority principal is putting in, say, $10 million into
a deal but borrowing it from the investors and there might be some
restrictions in that %oan agreement that effectively allow the inves-
tor to control the minority principal, that is something we would
not permit and would look at very closely.

Mr. MATsUIL Are these parts of the regulations? In other words,
you have specific language in the regulation, or is this very discre-
tionary?

Mr. KENNARD. It is based on some decisions and all the various
tax certificates we have granted, but also internal staff guidelines
that have been developed.

Mr. MATSUIL Are those in writing?

Mr. KENNARD. I don’t believe so. Some of them may be, but I
would have to check on that.

Mr. MATSUL I guess, in addition to the amount involved here, an-
other consideration has to be—again, when you answered my ques-
tion at the outset, it was that you have no discretion once the
terms are complied with, it becomes a ministerial function on the
agency’s behélf?

On the other hand, there seems to be so much discretion built
in, particularly if they are not in writing, that it is a discretionary
action on behalf of the FCC.

I guess what troubles me is that, is that a proper delegation of
a function of the legislative branch of the government? It would be
one thing if we are talking about 1 or 6 million dollars’ worth of
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tax breaks, but potentially $600 million, it becomes a very, very in-
teresting issue for us. Is that properly delegable?

I appreciate this, and I just hope that we are going to be able
to allow you to do some analysis and investigation of this matter.
I appreciate the fact that you are hamstrung now because you can’t
even give us any data or analysis as to whether this program is
successful or unsuccessful or moderately successful because of the
appropriations letter.

It is a shame that a group of attorneys must have gone to the
Senate and had this provision put in the appropriations bills over
the last few years.

Mr. KENNARD. I hope we will have that opportunity as well.

Mr. MaTsul. Thank you.

Chairman JoHNSON. I thank the panel for your input. I look for-
ward to working with you. This represents an opportunity for us
all, and we do need you to get back to us promptly both with the
information that we have talked about over the course of the hear-
ing and that you have been talking about with the staff, and also
any recommendations you would want us to consider as a proposal
to amend this law.

Mr. KENNARD. I'd be happy to do that.

Chairman JOHNSON. Thank you.

Chairman JOHNSON. We are going to go to the next panel and
because of the timeframe and the fact that floor votes will conclude
by 3 o’clock and many members have planes thereafter, we are
going to try to move right along.

I am sorry that the initial panels have taken so long. I apologize
to those in the latter panels but it is our opportunity to get the fun-
damentals firmly in mind.

On this panel, we have Bruce E. Fein, Great Falls, Va., attorney
in constitutional, civil rights, and telecommunications law, and
former general counsel of the FCC; J.D. Foster, executive director
and chief economist, The Tax Foundation; James Gattuso, vice
president for Policy Development for Citizens for a Sound Economy;
and Bruce R. Wilde, Esq., Rogers & Wells.

I am going to recognize as the panel assembles, our colleague,
Mr. Rangel, who has had the opportunity to join us for a few min-
utes here and would like to exercise a point of personal privilege
before he has to return to his own hearing before the Human Re-
sources Subcommittee.

Mr. Rangel.

Mr. RANGEL. Madam Chairlady, let me thank you for this cour-
tesy that you have extended to me to introduce my long and dear
friend Percy Sutton.

When 1 first started getting calls from constituents that a minor-
ity ownership in broadcasting was going to be in jeopardy, I tried
to find out what subcommittee it was; and when I foundy out you
were the chairperson, it reminded me of your freshman year here
when one of the first pieces of legislation that you introduced was
a bill to provide a monument for the black patriots of the American
Revolution.

Since that time, I have had an opportunity to serve with you on
problems that concern the poor, the aged, the disabled, and clearly
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you have gained a reputation of voting for your conscience and not
by party.

So as we come here with the Contract With America, I am im-
pressed that the majority party intends to save money, build eq-
uity, and move forward to create jobs to make America more pro-
ductive.

One of the more interesting pieces of legislation before our sub-
committee is the capital gains tax cut which would allow us, if
passed into law, to be more competitive and to involve and encour-
age savings and to create competition and to get jobs and praise
the standard of living for all Americans. Unfortunately, the Treas-
ury Department gives us figures that this is going to cost us $183
billion over a 10-year period. Sometimes I think when I go back to
my other subcommittee that the reformation we are going through,
those that have the benefits of the changes, get the %eneﬁts of the
changes; but the SSI hearings I am holding, which involve the
aged, the blind, the disabled, which involve the children—some
born from irresponsible parents, they would be the losers in society
and in this subcommittee.

But the issue before us, we don’t have to discuss the cost because
compared to the other costs, this is about 100 million a year lost
revenue. But we can discuss the tax policy, and that is why Mr.
Sutton is here, because as a kid the only thing I knew about people
who looked like me was that they sang, they danced and shuffled,
and they made people happy; and the only thing I knew about Afri-
cans is that if it were not for Tarzan and his significant other, why
Africans would not be able to survive. Sadly, today, the portrayal
I see on the news and documentary police force stories is that those
creators of violence, of drug abuse, of irresponsible behavior, are
really African-Americans.

I don’t see students that work hard and achieve. I don’t see men
and women who try to make this a better America on television.
That is why Ronal?Reagan enacted and expanded a program that
allows us, if we are not in the rooms to make the decisions as to
what goes into the newspapers, if we are not there to make the de-
cision as to what really goes on television, at least we should have
a better-than-equal chance to be able to display all of America. 1
am a drum major for America; no country in the world would allow
a poor guy like me from Lenox Avenue to even dream about sitting
on this august subcommittee.

But, Mr. Sutton is, too. Mr. Sutton can trace his ancestry to slav-
ery. He can say that he served as a fighter pilot in the U.S. Air
Force and he was a lawyer for the poor, a civil rights leader. I
might admit that the reason I care for him the most is that as he
succeeded in politics, he made certain to look back and bring me
along behind him—long behind him, but I was brought up, too.

He left as the chief executive elected official of the Borough of
Manhattan—which some of us think is New York City, but it is
not—and went into the broadcasting business to make us feel so
proud that if we couldn’t get on every station, at least we would
be heard on his station. Owners, minority owners, Asian minority
owners, all look to Lim as what can be done in America if given
an opportunity.
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So with you as the Chair and with witnesses like this, I feel pret-
ty secure 1 can go back and try to protect those people who have
nobody to testify for them.

Thank you, Madam Chairperson.

Chairman JOHNSON. Thank you very much, Mr. Rangel. It has
been a pleasure to have you here for a few minutes. I appreciate
your appearing to introduce your longtime friend and also to speak
in support of affirmative action efforts. We both know what a dif-
ference they have made in the communications industry, without
question. If you are not in the room, your perspective is not going
to be heard by others.

So we do now see on programs like “Wall Street Week” as many
black economists as white economists, as many women economists
as men economists, so we are changing the world, and enlightened
public policy is a part of that.

As I said in my opening remarks, this hearing is not aimed at
the underlying policy of minority preference. It is aimed at an eval-
uation of the wise use of tax dollars. Part of our concern has been
raised because unlike in the distressed sale policy of the FCC
where the minority purchaser benefits because they get the asset
at a lower cost, under this policy as it has evolved, the minority
purchaser is not necessarily helped and may not necessarily have
the voice and control the law requires.

I do think it is very interesting it has come out so clearly in this
hearing that rather arbitrary legislation impeded the natural de-
velopment of a sound policy in this area; and I am very pleased
that there is going to be the opportunity for the FCC and ihe
Treasury Department and this subcommittee to work together to
make sure that abuse is not a problem, but that opportunity is the
consequence.

So we look forward to your input as we move along. Thank you.

Mr. RANGEL. Let me join with you in that effort to make certain
that we reach the objectives that the Congress wanted.

Thank you so much, Madam Chairman.

Chairman JOHNSON., First, we will have Bruce Fein.

STATEMENT OF BRUCE E. FEIN, ESQ., GREAT FALLS, VA., AND
FORMER GENERAL COUNSEL, FEDERAL COMMUNICATIONS
COMMISSION

Mr. FEIN. Thank you, Madam Chairman, and members of this
subcommittee.

The racism fostered by the tax certificate policy of the Federal
Communications Commission under section 1071 of the Internal
Revenue Code is thoroughly pernicious and should be prohibited by
Congress.

Chief Justice Harlan Fiske Stone lectured in Hirabiyashi v. Unit-
ed States that “Distinctions between citizens solely because of their
ancestry are by their very nature odious to a free people whose in-
stitutions are founded upon the doctrine of equality.”

On that score, the Chief Justice was echoing the stirring words
of Justice John Harlan penned as a dissent in Plessy v. Ferguson,
“In view of the Constitution, in the eye of the law, there is in this
country no superior, dominant, ruling class of citizens.” There is no
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caste here. Our Constitution is colorblind and neither knows nor
tolerates classes among citizens.

In respect to civil rights, all citizens are equal before the law.
The humblest is the peer of the most powerful. The law regards
man as man and takes no account of his surroundings or of his
color when his civil rights, as guaranteed by the supreme law of
the land, are involved.

Martin Luther King is heralded for his “I have a dream” speech
in which he blessed the principle that “a person should be judged
by the content of his character not by the color of his skin.”

Congress itself has embraced the consensus of that rainbow coali-
tion of civil rights deities in prohibiting any racial discrimination
in the making of private contracts under 42 United States Code
1981. Senator Trumbell, sponsor of the bill, explained, “This bill
applies to white men as well as black men. It declares that all per-
sons in the United States shall be entitled to the same civil rights,
the right to the fruit of their own labor, the right to make con-
tracts, the right to buy and sell. The very object of the bill is to
break down all discrimination between black men and white men.”

The tax certificate policy of the Federal Communications Com-
mission makes a mockery of equal justice and the constitutional
imperative of color blindness. It rewards sellers of broadcast prop-
erties with lavish tax savings if the purchaser satisfies racial or
ethnic criteria reminiscent of apartheid. In other words, the FCC
bribes sellers to discriminate against buyers whose only sin is to
have been born white. That bribery is an insult to the venerable
standard of color blindness enshrined in both the Constitution and
Federal statutes.

The justification for the racially discriminatory bribery is not
help for the disadvantaged. If that were the case, buyers would be
required to show disadvantage and there would be no color bar to
eligibility. Neither is past racial discrimination a justification. If
that were the case, the beneficiaries would be required to dem-
onstrate they have been so victimized, and whites who have suf-
fered from discrimination would not be excluded. Nor can the tax
bribe be justified by enriching program diversity. Purchasers are
not required to promise or implement programming changes; politi-
cally correct skin color, or ethnicity, simpliciter is sufficient to trig-
ger the tax benefits of section 1071,

Within the human breast the craving for profit is colorblind. It
thus wars with intuition and experience to assert that the race or
ethnicity of a broadcaster is pivotal to programming content. Pro-
gramming is driven by profitability, thus Hallmark Cards did not
revamp the programming of stations purchased from Hispanic own-
ers in markets with substantial percentages of Hispanic viewers.

The FCC itself has never been able to document any correlation
between broadcast ownership and programming content. The rea-
son for the failure is simple, there is no such thing as a “black,”
“Hispanie,” “Asian” or other racially or ethnically identifiable view-
point except perhaps in the eyes of racists.

Blacks in the United States, for instance, are emphatically not
ideologically fungible. Associate Justice Clarence Thomas holds
views sharply discrepant from Jesse Jackson and Barbara Jordan;
the views of Gary Franks clash sharply with many in the Congres-
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sional Black Caucus. Tom Sowell’s views are not the echoes of Ben-
jamin Hooks or Louis Farrakhan, and black ideological pluralism
1s no novelty. Booker T. Washington and W.E.B. Dubois were ideo-
logical antagonists for long years around the turn of the last cen-
tury.

Ward Connerly, a black California businessman on the Board of
Regents of the University of California, recently voiced objection to
affirmative action programs as inequitable and unfair to certain
people. He also expressed chagrin at the reflex encouraged by af-
firmative action to be viewed first and foremost as a member of a
racial group rather than as an individual. Do Mr. Connerly’s opin-
ions reflect a black viewpoint in the mind of the FCC? To assert
existence of such a viewpoint is to portray racial stereotyping that
is more to be denounced than imitated.

Chairman JOHNSON. Your time has expired—I am sorry—be-
cause we have so many panelists.

Mr. FEIN. I think this is important, if I could say, it was Justice
Clarence Thomas who recently voiced, I think, disgruntlement with
the racial stereotyping encouraged by the idea that blacks think
alike and therefore they can either be gerrymandered or treated as
alike for diversity purposes.

I have gone on in my testimony to suggest that in my judgment,
it is dubious under one Supreme Court decision, the Metro Broad-
casting case, that the current composition of the Court would up-
hold the section 1071 racial preference program as constitutionally
sufficient. There is, I think, a clear pronouncement by the U.S. Su-
preme Court that simply to increase representation of minorities in
any profession or occupation for the sole purpose of increasing rep-
resentation is not constitutionally satisfactory.

Let me conclude very quickly here.

The fact that tax certificate policy elicits hallelujahs within the
business community is not surprising. It is a coveted tax avoidance
device, and when money is at stake, Constitution or moral prin-
ciples receive short shrift from the typical businessman. I do not
recall that businessowners played heroic roles in the ugly days of
Jim Crow, the Freedom Riders, and Bull Conner’s dogs and horses.

Putting aside its constitutional deficiencies and entrenchment of
racism, section 1071 seems a wildly profligate tool for advancing
policies of the FCC. There is no limit on the amount of tax savings
for racially favored transactions.

P Chairman JOHNSON. I really do have to ask you to conclude, Mr.
ein.

Mr. FEIN. Yes.

Chairman JOHNSON. Your entire testimony will be placed in the
record and it will be available for review by the members.

Mr. FEIN. I understand.

I think the reason why this kind of approach to entrusting to
agencies the authority to give tax certificates is exceptionally un-
warranted and unwise is because the Commission has not been
asked, like other agencies, to recover the tax revenues lost through
their own administration of the program. That is why I think it
has—I think, extravagantly expanded the program beyond broad-
cast into cable and PCS without, in my judgment, any clear direc-
tive from Congress.
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In sum, in my judgment, section 1071 is twice cursed, fosters ra-
cial polarization and stereotyping, and promotes fiscal profligacy in
an era of austerity.

[The prepared statement follows:]
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STATEMENT OF BRUCE FEIN
FORMER GENERAL COUNSEL OF THE FEDERAL COMMUNICATIONS COMMISSION
AND ASSOCIATE DEPUTY ATTORNEY GENERAL

Ms. Chairperson and Members of the Subcommittee:

The racism fostered by the tax certificate policy of the
Federal Communications Commission under section 1071 of the
Internal Revenue Code is thoroughly pernicious and should be
prohibited by Congress. Chief Justice Harlan Fiske Stone lectured
in Hirabiyashi v. United States (1943) that: "Distinctions between
citizens solely because of thelr ancestry are by their very nature
odious to a free people whose institutions are founded upon the
doctrine of egquality."™ oOn that score, the cChief Justice was
echoing the stirring words of Justice John Harlan penned as a
dissent in Plessy v. Perguson (1896): "[Ijn view of the
Constitution, in the eye of the law, there is in this country no
superior, dominant, ruling class of citizens. There is no cast
here. Our Constitution is color-blind, and neither knows nor
tolerates classes among citizens. 1In respect of civil rights, all
citizens are equal before the law. Tﬁe humblest is the peer of the
most poweful. The law regards man as man, and takes no account of
his surroundings or of his color when his civil rights as
guaranteed by the supreme law of the land are involved." And
Martin Luther King is heralded for his "I have a dream" speech in
which he blessed the principle that a person should be judged by
the content of his character not by the color of his skin.™

Congress has embraced the consensus of that rainbow coaltion

of civil rights deities in prohibiting any racial discrimination
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in the making of private contracts under 42 U.S.Code 1981. Senator
Trumbell explained: "([T]his bill applies to white men as well as
black men. It declares that all persons in the United States shall
be entitled toc the same civil rights, the right to the fruit of
their own labor, the right to make contracts, the right to buy and
sell...[Tjhe very object of the bill is to break down all
discrimination between black men and white men."

The tax certificate policy of the Federal Communications
Commission makes a mockery of egual justice and the constitutional
imperative of color-blindness. It rewards sellers of broadcast
properties with lavish tax savings if the purchaser satisfies
racial or ethnic criteria reminiscent of apartheit. In other words,
the F.C.C. bribes sellers to aiscriminate against buyers whose only
sin is to have been born white. That bribery is an insult to the
venerable standard of color-blindness enshrined in the Constitution
and section 1981.

The justification for the racially discriminatory bribery is
not help for the disadvantaged. I1f that were the case, buyers
would be required to show disadvantage and there would be no color
bar to eligibility. ©Reither is past racial discrimination the
justification. If that were the case, the beneficiaries would be
required to demonstrate that they have been so victimized, and
whites who have suffered from discrimination would not be excluded.
Nor can the tax bribe be justified by enriching programming
diversity. Purchasers are not required to promise or implement

programming changes; politically correct skin color or ethnicity,
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simpliciter, is sufficient to trigger the tax benefits of section
1071.

Within the human breast, the craving for profit is color-
plind. It thus wars both with intuition and experience to assert
that the race or ethnicity of a broadcast owner is pivotal to
programning content. Programming is driven by profitability: thus,
Hallmark Cards did not revamp the programming of stations purchased
from Hispanic owners in markets with substantial percentages of
Hispanic viewers. The F.C.C. itself has never been able to
document any correlation between broadcast ownership and
programming content. The reason for the failure is simple: there
is noe such thing as a "black," "Hispanic," "Asian," or other
racially or ethnically identifiable viewpoint, except perhaps in
the eyes of racists. Blacks in the United States, for instance,
are emphatically not ideclogically fungible. Associate Justice
Clarence Thomas holds views sharply discrepant from those of Jesse
Jackson and Barbara Jordan. The views of Congressman Gary Franks
clash with many in the Congressional Black Caucus. Tom Sowell’s
views are not echoes of Benjamin Hooks or louis Farrakhan. And
black ideological pluralism is no novelty. Booker T. Washington
and W.E.B. Dubo}s were ideological antagonists for long years
around the turn of the last century.

Ward Connerly, a black California businessman on the Board of
Regents of the University of California, recently voiced objectian
to affirmative action programs as inequitable and unfair to certain

people. He also expressed chagrin at the reflaex encouraged by
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affirmative action to be viewed first and foremost as a member of
a racial group, rather than as an individual. Do Mr. Connerly’s
opinions reflect a "black" viewpoint in the mind of the F.C.C.?

To assert the existence of such a viewpoint is to betray
racial stereotyping that is more to be dencunced than imitated.
To paraphrase the eloguence of Justice Clarence Thomas in Holder
v. Hall (1994), the programming assumptions behind the F.C.C.’s
section 1071 tax certificate policy "should be repugnant to any
nation that strives for the ideal of a color-blind Constitution.”
They presume all blacks think alike. There may be better ways to
inflame race relations, but if there are, they do not readily come
to mind.

It ie arguable that the tax certificate policy would pass
constitutional muster under the Supreme Court’s narrow 5-4
precedent in Metro Broadcasting v. F.C.C. (1990). But <three
members of the Metro majority have since departed the High Court,
and I believe that the precedent is destined for overruling. In any
event, a racist policy that passes constitutional scrutiny is still
repugnant and should not be tolerated. That is a lesson the nation
learned from its odious treatment of loyal citizens of Japanese
ancestry during World War II which received the constitutional
blessing cf the Supreme Court. Congress later made partial amends
for the racism in the Civil Liberties Act of 1988 which granted
$20,000 to the victims or their families.

It seems clear under the Supreme Court’s ruling in Regents of

University of California v. Bakke {1978) that the F.C.C.’s tax
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ceertificate policy cannot be constitutionally justified by a
desire to increase nminority ownership of broadcast properties,
without more. As Justice Lewis Powell elaborated in Bakke, to seek
some specified percentage of a particular group in a student body,
occupation or otherwise "merely because of its race or ethnic
origin...must be rejectd...as facially invalid. Preferring members
of any one group for no reason other than race or ethnic origin is
discrimination for its own sake. This the Constitution forbids."

The fact that the tax certificate policy elicits hallelujahs
within the business community is unsurprising. It is a coveted tax
avoidance device, and when money is at stake constitutional or
moral principles receive short-shrift from the typical businessman.
I do not recall that business owners played heroic roles during the
days of Jim Crow, the Freedom Riders and Bull Conner‘’s dogs and
hoses.

Finally, putting aside its constitutional deficiences and
entrenchmant of racism, section 1071 seems a wildly profligate tool
for advancing policies of the F.C.C. There is no limit on the
amount of tax savings for a racially favored transaction; indeed,
neither the F.C.C. nor the Department of Treasury makes any effort
to calculate the tax loss of a section 1071 sale. Thus, the
section probably confers monetary benefits vastly exceeding the
amount needed to catalyze a sale to a minority-controlled
investment group. The gold-plated tax certificate of Viacom is
exeuplary.

The prodigality of the F.C.C. under section 1071 |is
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predictable. The Commission is not tasked to discover new sources
of revenue to offset section 1071 tsx losses, unlike Congress.
When the cost to the F.C.C. of granting tax certificates is zero,
a healthy incentive for frugality is lost. That seems at least a
partial explanation of the Commission’s extension of section 1071
to cable properties in the face of statutory language confining its
scope to “"radio broadcasting stations.? The section 1is an
extravagance that the nation cannot afford when cries for a
balanced federal budget is the voice of the people.

In sum, section 1071 is twice-cursed: it fosters racial
polarization and stereotyping: and, it praomotes fiscal

profligacy.
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Chairman JOHNSON. Thank you.
Next is Mr. Foster.

STATEMENT OF J.D. FOSTER, PH.D., EXECUTIVE DIRECTOR
AND CHIEF ECONOMIST, TAX FOUNDATION

Mr. FOSTER. Thank you, Madam Chairman. I am J.D. Foster; I
am the executive director and chief economist of the Tax Founda-
tion, a nonprofit, nonpartisan research and education organization.

I am going to restrict my remarks to the economic aspects of this
issue and leave the debate about social and communication policies
to others more qualified. I am not going to try and argue for or
aFainst the program or any changes to t%e program. I intend sim-
ply to present the underlying economics as best I have been able
to determine them.

The situation is this, as I understand it: We have a transaction,
specifically, the sale of a broadcast facility; and as the result of the
sale, the FCC has authority to give tax relief intended to benefit
the seller or buyer. In this case, the form of the relief is not par-
ticularly relevant; the question is really whether the tax relief can
be justified on economic grounds.

fundamental tenet of good tax policy is that taxation should be
neutral and should not micromanage the economy. Tax neutrality
is important because when taxes distort how resources are em-
ployed, the result is almost always lower wages, fewer jobs, and
lost output. The Federal tax system is replete with nonneutralities,
and some impose a very heavy tax burden on the economy, such
as the tax burden on savings. However, others are much narrower,
such as the FCC tax certificate program, the subject of this hear-

ing.

%‘hese certificates allow the taxpayer to reduce or defer capital
gains tax liability, in general, and in most cases the taxation of
capital gains is highly distortionary. There is a direct tax on cap-
ital, reducing the incentive to save and invest, and broad-based re-
ductions in the base improve the neutrality of the Tax Code. Tar-
geted reductions in the capital gains improve neutrality of the sys-
tem by reducing distortion against savings and investment. On the
other hand, targeted reductions distort allocation of capital by
shifting capital to tax-favored uses.

In general, such a targeted tax benefit is only warranted on eco-
nomic grounds if it compensates for particular shortcomings in the
marketplace, called an externality. Increasing minority ownership
of broadcast facilities is a social policy and not a response to an
economic externality. Therefore, the FCC tax certificate program is
an instance of micromanagement of the economy which cannot be
supported on the basis of the need to offset a peculiar economic
condition.

Another possible economic justification has to do with private
property rights. I think this probably goes back to the history of
the original FCC program. To the extent FCC policy results in the
involuntary sale of a broadcast facility, even if at fair market price,
some form of compensation is appropriate. Thus, whenever the
FCC requires the sale of a facility and the transfer is purely vol-
untary, then the tax benefits conferred by the tax certificate could
be considered an appropriate form of compensation.
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The problem, however, is that the tax benefit is only partly en-
joyed by the seller of the asset. In the marketplace, since buyer and
seller are both aware of the possible tax benefit, the value is con-
sidered by both parties in establishing a sales price.

For example, suppose the value of a facility in the absence of the
tax certificate was $50 million and the value of the certificate is $5
million. The final sales price could fall anywhere between $45 and
$50 million, depending on which side gets most of the tax benefit.
The share of the benefit enjoyed by each party will vary by case,
but it is almost certain that in every case there will, in fact, be a
sharing. Therefore, the just compensation argument supports the
program only to the extent the entire benefit of the tax is conferred
on the sellers of the facilities since it is their loss of control of the
asset which justifies the benefit.

Therefore, it appears that this program is either largely or en-
tirely a tax subsidy to the transfer of an asset—in this case, the
broadcast facility—and therefore, the program is equivalent to any
other designed to benefit a special interest such as our financial
markets or merchant shipping subsidy, except the beneficiary

oup is determined by race or gender rather than industrial classi-

1cation.

Many Federal programs ultimately have a significant rent seek-
ing quality, that being the expression for actions of an individual
or group that seeks a special benefit from the government. Whether
a particular group should be granted a special benefit is again a
social policy and not an economic policy. Common sense, however,
provides a simple test of the extent to which a program has a sig-
nificant rent-bestowing character: who favors the program and do
they receive a financial benefit from the program? In the case of
the FCC tax certificate, this hearing and the testimony given offers
the clearest evidence of who may be rent seeking.

In conclusion, the program to expand minority ownership of
broadcast facilities reflects three policy decisions, the first of which
is to increase the number of minority-owned broadcast facilities
and, as such, is almost entirely a social policy.

The second is to compensate the former owners of the facility for
the loss of control of their property when the sale is made involun-
tarily. This compensation, however, only arises to the extent the
purchase price of the facility is not reduced to reflect a sharing of
the tax benefit.

The third policy reflected is to subsidize the purchase of broad-
cast facilities through shared tax benefits granted by the certifi-
cates. There is no economic justification for such a subsidy pro-
gram, which, like all attempts to subsidize or penalize economic ac-
tivities, distorts the allocation of precious resources.

Therefore, the subsidy, too, must be regarded purely as a social
policy decision.

Thus, I conclude that the policy is a social policy which carries
a cost in the form of a tax distortion; and the political question and
not the economic question is whether the price is worth what you
are getting for the policy.

Chairman JOHNSON. I think you phrased it very well, Mr. Foster.

[The prepared statement follows:]
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Statement of

J.D. Foster, Ph.D.
Executive Director and Chief Economist

Tax Foundation
on
The Economics of Section 1071: The FCC Tax Certificate Program

January 27, 1995

Madam Chairwoman and Members of the Committee, my name is J.D. Foster and I
am the Executive Director and Chief Economist of the Tax Foundation. The Tax Foundation
is a non-profit, non-partisan research and public education organization that has been
monitoring fiscal policy at all levels of government since 1937. I would like to emphasize to
the Committee that the Tax Foundation is not a "grass-roots" organization, a trade
association, or a lobbying organization. We do not take positions on specific legislation or
legislative proposals. Our goal is to explain as precisely and clearly as we can the current
state of fiscal policy and the consequences of particular legislation in the light of specific tax
principles so that you, the policy makers, may make informed decisions.

I appreciate the opportunity to appear before you today to discuss Section 1071 of the
Internal Revenue Code which allows the Federal Communications Commission (FCC) to
grant tax relief with respect to the sales of radio, television, and other properties under
certain circumstances. This demonstrates, I think, that even at a time when such fiscally
colossal issues like a balanced budget amendment and the "Contract with America" dominate
our attention, there remain many important issues that should not be neglected, even though
they may never appear above the fold on the moming paper. I commend the Committee for
taking the time to address this issue.

Madam Chairwoman, I will restrict my remarks to the economic aspects of this issue
and leave the debate about the social and communications policy to others more familiar with
those aspects. It is not my purpose today to argue in favor of or against the program, or for
or against any changes in the program, but rather to present its underlying economics as best
as I have been able to determine them.

The FCC Tax Certificate Program

Under Section 1071, the FCC has the authority to grant a tax certificate to the former
owners of certain broadcast facilities when the sale or exchange of those facilities is certified
by the FCC "to be necessary or appropriate to effectuate a change in a policy of, or the
adoption of a new policy by, the Commission with respect to the ownership and control of
radio broadcasting stations...” Since 1978, the FCC has used this provision as a tool for its
announced policy of promoting minority ownership of broadcast facilities. The tax certificate
gives the taxpayer the right to elect to treat the sale or exchange as an involuntary conversion
under Code Section 1033. The tax benefit generally is to allow the former owner to defer
the realization of capital gain on the sale or exchange of the asset if the proceeds from the
sale are used to purchase similar property. To the extent the taxpayer does not utilize the
involuntary conversion rules, the capital gain resulting from the sale or exchange of the asset
shall nevertheless not be recognized, if the taxpayer so elects, because the taxpayer may
reduce the basis for determining gain or loss on sale or exchange of property if the property
would qualify for depreciation under L.R.C. Section 167.
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Tax Neutrality

Madam Chairwoman, when it was founded some 58 years ago the Tax Foundation
established six Principles of Taxation to guide its analysis. One of these principles was that
the tax code should not be used to micro-manage the economy. That is, the tax code should
be as neutral as possible with respect to economic decision making. Tax neutrality is
important because when taxes distort how resources are employed, the net result is almost
always a lowering of wages, fewer jobs, and lost output. Thus, a non-neutral tax removes
resources from the private sector in two ways: through the collection of the tax itself and
through the income lost because of the mis-allocation of resources—what is called the
deadweight loss.

Border tariffs offer a classic example of the deadweight loss from taxation. Tariffs
are external taxes and, as such, distort the prices of foreign goods and services relative to
domestic goods and services, thereby distorting the allocation of domestic resources like
capital and labor. The history of modern trade policy is a nearly continuous effort to reduce
tariffs because to do so results in an expansion of trade and an expansion of national output
through the more productive use of resources.

Another example of a non-neutral tax and its deadweight loss involves the taxation of
capital. Some states, for example, impose a specific tax on plant and equipment located
within the state. These taxes on real capital reduce the amount of capital employed.
Consequently, the workers in those states have less capital with which to work. We know
that workers are generally paid more as the tools they work with improve (a fisherman
generally will catch more fish with a net than with a single line, for example), so one
consequence of this tax is that wages in these states are depressed relative to what they would
otherwise be.

The federal tax system is replete with non-neutralities, almost all of which result in
less output, fewer jobs, and lower wages. Some of these, such as the heavy tax burden on
saving, are very broad in application and carry steep price tags. Others are much narrower,
such as the FCC tax certificates which are the subject of this hearing.

It is important to note that there are occasions when the tax code is non-neutral by
design. In many instances, the underlying policy is an attempt to address an economic
externality through the tax code. An externality arises when the individuals involved in an
activity are unable to enjoy all the economic benefits or do not bear all the economic costs of
an activity. An example of the former would be a software manufacturer whose products are
pirated; an example of the latter would be a restaurant which has a band that plays music so
loud that it drives away customers from the restaurant next door.

The Research and Experimentation Tax Credit exemplifies a tax provision enacted in
recognition of a positive externality. Even with patent and copyright protection, many of the
economic benefits that follow from R & E activity cannot be captured through product sales
or pricing by the company doing the work. As a result, a lower level of R & E activity is
performed than would be socially desirable. This is an externality which the tax credit seeks
to offset.

There are also many examples of taxes imposed to address negative externalities.
One such is the gasoline excise which attempts to force the users of gasoline to pay for the
amount of the resource they consume through the product’s price, but also for the economic
cost of the pollution that is thereby generated through the gasoline excise.

To summarize, through its non-neutralities the current tax code severely distorts the
allocation of national resources, thereby reducing output, wages, and employment. While
most of the non-neutral provisions in the tax code are the by-products of other policy choices
(a desire for a progressive tax system, the choice of income as a tax basis, and so forth),
some are deliberate attempts to use the tax code to capture economic externalities. Good tax
policy should seek to eliminate the former and to target the latter most carefully.
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The Taxation of Capital Gains

In general and in most cases, the taxation of capital gains is highly distortionary.
Except in instances in which the capital gain arises directly as a result of reinvesting income,
such as corporate retained earnings, the capital gains tax is a levy on capital and not on the
income accruing to capital. As a direct tax on capital, the capital gains tax reduces the
incentives to save and invest. Therefore, broad-based reductions in the tax improve the
neutrality of the tax code.

The capital gains tax can be reduced in three ways: by reducing the tax rate which is
applied to taxable gains, by reducing the amount of a taxable gain that is subject to tax
(either through a percentage exclusion, by indexing the basis for inflation, or by a simple
increase in the basis), or by allowing the taxpayer to defer the recognition of the capital gain.
Deferral arises most notably when home owners sell one home and buy another, though it
also arises in private saving arrangements such as Individual Retirement Accounts. The
deferral of tax is one of the tax benefits conferred on qualifying sales of broadcast stations.
A step-up in basis, which occurs in the tax code most notably in levying the estate tax, is a
second tax benefit recipients of FCC tax certificates enjoy.

Targeted reductions in the capital gains tax on the one hand improve the neutrality of
the tax system by reducing the distortion against saving and investing. On the other hand,
however, targeted reductions in the capital gains tax can distort the allocation of capital by
shifting capital to tax-favored uses. In general, such a targeted tax benefit would generally
only be warranted on purely economic grounds if it were used to offset some externality as
discussed above.

To the extent the FCC tax certificate program is attempts to capture an externality,
and in this regard is similar to attempts to address other externalities such as polluting
emissions, it must be recognized that the program seeks to address a social condition and not
an economic externality, in which case economic argnments do not apply. Increasing
minority ownership of broadcast facilities is social policy and not a response to an economic
externality. Lacking any externality aspects, therefore, the FCC tax certificate program
represents an instance of micro-management of the economy which cannot be supported on
the basis of the need to offset an anomalous economic condition.

Property Rights and the Certificate Program

Property rights are the very backbone of our economic system. Much of our judicial
system exists to protect private property from confiscation or loss of value through the
actions of either individuals or governmental entities. Whenever an individual believes his or
her private property can be taken without due process and just compensation, their economic
energy and vitality diminishes.

The FCC tax certificate program is intended, in part, to diversify ownership of
broadcast facilities to encourage greater minority control. To the extent this government
policy goal results in the involuntary sale by private individuals of broadcast facilities to any
other party, even if at a fair-market price, some form of compensation is appropriate. Thus,
in any case where the FCC requires that a private individual or group sell a broadcast
facility, for whatever reason, to another individual or group, and the transfer is truly
involuntary, then the tax benefits conferred by the FCC tax certificate program could be
considered an appropriate form of compensation.

Sharing The Benefit

The tax benefits are conferred on the former owners of broadcast facilities by the
FCC tax certificate in the sense that the tax benefits are theirs to claim. In the marketplace,
since both the buyer and the seller are aware of the possible tax benefit, the value of the
benefit will be considered by both parties in establishing the sales price. For example,
suppose the value of a broadcast facility in the absence of capital gains tax deferral is $50
million, and that the value of the deferral to the seller is deemed to be $5 million. The final
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sales price could fall, therefore, anywhere between $45 million, in which case the buyer gets
the full benefit of the deferral, or $50 million in which case the seller gets the full benefit.
The share of the benefit enjoyed by the seller and the buyer will vary case-by-case, but, it is
likely that in nearly every case both the buyer and the seller will enjoy some portion of the
tax deferral benefit.

Therefore, the argument that the FCC tax certificate is just compensation for the
involuntary nature of the sale or exchange, to the extent it was in fact involuntary, supports
the program only to the extent the entire benefit of the tax is conferred on the sellers of the
broadcast facilities since it is their loss of the control of the asset which has given rise to the
need for the benefit. However, since in most markets it is not possible to guarantee the
entire amount of the tax benefit will be retained by the former owner, the tax benefit loses its
character of compensation for involuntary conversion and becomes a simple subsidy to the
new Owners.

Rent-Seeking and the FCC Tax Certificate

The foregoing discussion leads to the conclusion that the FCC tax certificate program
can only be justified on economic grounds in those cases in which the sale of the broadcast
facility is truly involuntary and in which the entire tax benefit is enjoyed by the seller of the
facility. In the absence of any other economic rationale, the tax certificate program becomes
the equivalent of any number of subsidy programs designed to benefit some special interest.
In other words, except under the narrow conditions described above (involuntary conversion
and seller beneficiary), as an economic matter the FCC tax certificate program becomes
indistingnishable from farm subsidies or merchant shipping subsidies, except that the
beneficiary group is determined by racial rather than by industrial classification.

There are many federal programs which ultimately have a significant rent-seeking
quality. (Rent seeking is the economic expression for the actions of any individual or group
that seeks special benefits from a governmental entity). Strictly speaking, whether a
particular group should be granted special benefits a matter of social policy, rather than
economic policy, and to this extent outside the purview of economic analysis.

Common sense provides a simple test, however, of the extent to which a program has
a significant rent-bestowing character. This test is unnecessary in most cases since, like farm
subsidies, it is easy enough to determine who the rent seekers are, namely the farmers. In
the case of the FCC tax certificate program, however, the existence and definition of the
rent-seekers is less clear and so the test is more helpful.

The simple rent-seeking test is this: Who favors the program and do they receive a
financial benefit from the program? In the case of the FCC tax certificates, this hearing and
the testimony given may offer the clearest evidence of who may be rent-seeking, a matter I
will leave to the Committee to decide.

Conclusion

The FCC tax certificate program to expand minority ownership of broadcast facilities
reflects three policy decisions. The first is to increase the number of minority owned
broadcast facilities and, as such, is almost entirely a social policy. The second policy is to
compensate the former owners of the facility for the loss of control of their property when
the sale was made involuntarily. This compensation arises, however, only to the extent that
the purchase price of the facility is not reduced to reflect a sharing of the tax benefit between
purchaser and seller.

The third policy reflected by the program is to subsidize the purchase of broadcast
facilities through the shared tax benefits granted by the tax certificates. There is no
economic justification for such a subsidy program which, like all attempts to subsidize or
penalize particular economic activities, distorts the allocation of precious resources.
Therefore, the subsidy, too, must be regarded purely as a social policy decision.



89

Chairman JOHNSON. Mr. Gattuso, I would appreciate if you could
focus your remarks very tightly so that we could dismiss this panel
before we have to leave to vote in about 10 minutes.

STATEMENT OF JAMES GATTUSO, VICE PRESIDENT, POLICY
DEVELOPMENT, CITIZENS FOR A SOUND ECONOMY

Mr. GATTUSO. I will do my best.

Thank you for inviting me here today. I am James Gattuso, vice
president, Policy Development at Citizens for a Sound Economy, a
250,000-member nonpartisan, nonprofit consumer advocacy group
that promotes market-based solutions to public policy problems.

I want to first summarize the points I want to make.

I believe the FCC’s tax certificate program is a failed program.
1t has benefited the rich and well-connected, not the disadvan-
taged. It has failed to increase diversity in programming. It raises
some troubling questions regarding the government’s role in mat-
ters of speech.

First, the beneficiaries of this program are not people whom one
usually thinks of as being in need. Rather, the individuals who
benefit from the current FCC program are those who already have
substantial resources or connections. Simply put, the poor do not
buy communications companies. Those who %ave been beneficiaries
of this program include not only large corporations such as Viacom,
but also include individuals such as Bill Cosby, outfielder Dave
Winfield, and even talk show host Oprah Winfrey. These are not
people trapped by economic disadvantage or their ethnic heritage.
They are not people who require compensation for past wrongs.
They are not people the American taxpayers should be asked to
help. Yet these are the types of people who have benefited the
most.

There is also little evidence this program has increased diversity
in programming. The FCC’s policy is based on the premise that
change in ownership will lead to a change of programming. The
evidence for such a connection is tenuous at best. Common serise
tells us the demands of consumers, not the owner, is the primary
determinant of programming.

Madam Chairman, communication executives are business peo-
ple; regardless of color, race, or ethnicity, they provide program-
ming that generates the largest profits. Conversely, white-owned
firms can and do offer diverse programming when that is what con-
sumers demand.

1 would like to mention one well-known example of this, the
growing Fox Network. This network owes much of its success to its
ability to attract minority audiences. Several of its shows now rank
in the top ranks of black viewership, for example. Fox’s diverse pro-
gramming is not due to any government program, but instead to
a recognition of the economic benefits of providing what consumers
want to see. This issue is discussed in more detail in my written
statement.

I would like to point out, however, that more information would
be available on this point but for Congress itself. Several years ago
when the FCC decided to research this matter, Congress forbade
it from acquiring the information. I understand it has continued
that prohibition every year thereafter.
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The FCC policy also has some serious First Amendment implica-
tions, How did the FCC determine that the term “minorities”
should be limited to blacks, Hispanics, American Indians, Alaska
Natives, Pacific Islanders? The lack of Polish polka radio stations,
Pakistani sitcoms, and Australian documentaries is quite apparent
in the United States. Yet these groups don’t meet the minority
standards set by the FCC.

I don’t mean to trivialize this issue. I just want to point out that
in making these decisions, the FCC is forced to make decisions as
to the relative merits of different types of speech.

The FCC is saying certain types of speech are favored and other
types are not favored. Such a role for the government is troubling
even if meant to advance a good cause.

Ending this program doesn’t mean the government should not
work to mncrease program diversity and opportunity for minorities
in telecommunications. I would suggest that there are several steps
the Congress could take to lower existing barriers to minority own-
ership and diversity in communications. One such step would be a
tax reduction, across-the-board tax reduction, perhaps in the area
of capital gains which would help spur investment in small and
medium size companies, a category that includes most minority-
owned firms.

Congress should also look at communications regulations which
hinder the growth of programming diversity. A good place to start,
although it is outside the jurisdiction of this subcommittee, would
be the Cable Act of 1992. The reduction in industry investment
caused by that Act threatens to curb the growth of the small, spe-
cialized cable channels which have helped increase program diver-
sitﬁ[so much in recent years.

adam Chairman, the results of last November’s elections were
clear: The American people want an end to special interest politics
as usual. Repeal of the FCC tax certificate program would send a
signal that Congress has heard that message. Created with good
intentions, this program serves as a welfare program for some of
the wealthiest members of society, while utterly failing to help dis-
advantaged minorities.

Congress should put an end to it.

Thank you for the opportunity to speak to you, and I will be open
to any questions you may have.

[The prepared statement follows:]
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STATEMENT OF JAMES GATTUSO
VICE PRESIDENT FOR POLICY DEVELOPMENT
CITIZENS FOR A SOUND ECONOMY

Good morning. Madame Chairman and Members of the Subcommittee on
Oversight. My name is James Gattuso, and I am Vice President for Policy
Development at Citizens for a Sound Economy, a 250,000 member non-partisan,
non-profit consumer advocacy group that promotes market-based solutions to
public policy problems. Thank you for inviting me here today to discuss the
Federal Communication Commission’s (FCC) tax certificate program. As you
know, this provision allows broadcasting and cable tirms to defer payment of
capital gains taxes when their property is sold to a minority-owned entity. This
deferral can be made permanent if profits from the sale are reinvested in
“"qualitied" media properties within two years and if the minority owner maintains
controlling power for a least one year .

This program was established seventeen years ago to boost minority
ownership of broadcasting and communication businesses. The goal was to
increase broadcast and cable "diversity,"” and increase the amount of broadcast and
cable programming serving the needs and interests of minorities.

The program, however, has failed. It has benefitted the rich and well-
connected, not the disadvantaged; it has failed to increase diversity in
programming; and it raises serious questions regarding free speech.

FROM RICHES TO RICHES

The tax certificate program has helped bring in some minority owners in
particular cases. However, the beneficiaries are not people that one usually thinks
of as being in need. Rather, the individuals that benefit from the current FCC
program are -- almost by definition -- those who already have substantial
resources. Simply put, the poor do not buy communications companies. A
potential buyer must be financially well-endowed and well-supported just to be
considered a serious purchaser. This financial position places most potential
buyers in the high income brackets of society.

Thus, in addition to large corporations such as Viacom, the heneficiaries of
this program have included the likes of comedian Bill Cosby, outfielder Dave
Winfield, and talk show host Oprah Winfrey. These are not people trapped by
economic disadvantages or their ethnic heritage. These are not people who require
compersation for past wrongs. These are not people whom the American taxpayer
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should be asked to help. Yet these are the type of people who benefit the most.

One extreme example of the problems of this program was the 1987 sale of
WTVT in Tampa, Florida. The FCC granted WTVT owner Gaylord Broadcasting
Co., a $116 million tax break on the sale. Gaylord had sold WTVT to
communications investor George Gillet, Jr. and to black lawyer Clarence V.
McKee, a former FCC staffer who helped write the tax certificate rules and who
had no television operations experience. McKee maintained controlling power of
WTVT for one year, after which he sold his share to Gillet for $1 million. The
end result was a $116 capital gains deferment for Gaylord Broadcasting Co., large
profits for McKee and other investors, but no increase in minority ownership.
Gillet was also involved in a similar deal with Alaskan Eskimos during the sale of
a Nashville TV station in winter of 1988 and 1989.

This is not to say that these men and women do not have the right to own
and sell communications companies. What is wrong is federal support for their
investments.

BUT WHAT’S ON T.V.?

One of the goals behind the FCC’s incentive package was to increase
programming "diversity". A change is ownership would, the FCC believed, lead
to changes in programming., The evidence for such a connection is tenuous at
best. To the contrary, common sense teils us that the demands of consumers, not
the race of the owner, is the primary determinant of programming decisions. If
there were a market for Eskimo music or shows about Pacific Islanders, then these
programs would be offered.

This is the cssential idea behind the concept of supply and demand.
Producers will supply what consumers demand. Communication executives are
businesspeople, regardless of color, race, or ethnicity. They wiil provide
programming that draws the largest audience and generates the largest profits.
When an Hispanic man takes over a previously white owned company, he will not
automatically start showing more Hispanic soap operas. At least, he won't if
that’s not what his audience wants.

Conversely, white-owned firms can and do offer diverse programming when
that is what consumers demand. For example, the growing Fox network owes
much of its success to its ability to attract minority audiences, with several of its
shows in the top ranks of black viewership. Fox’s diverse programming is not due
to any government program, but instead stems from a recognition of the economic
benefits of providing what consumers want to see.

There is little academic evidence showing a correlation between an owner’s
ethnicity and programming. Speaking on the relationship between minority-owned
communication companies and minority programming, Christopher H. Sterling of
George Washington University reports that "what research has been done so far
comes up showing no significant difference[s]."

It is noteworthy that more information would be available on this point but
for Congress itself. Several years ago, when the FCC decided to research this



93

matter Congress forbade it from acquiring the information, and has continued the
prohibition every year thereafter.

WHAT IS GOOD SPEECH?

The FCC policy also has some serious First Amendment implications. How
did the FCC determine that "minorities" should be limited to "Blacks, Hispanics,
American Indians, Alaska Natives, Asians, and Pacific Islanders?” The lack of
Polish polka radio stations, Pakistani sit-coms, and Australian documentaries is
apparent in the United States. Yet these ethnic and racial groups do not meet the
"minority” standards set by the FCC. Are the diversity needs of these sub-groups
less important than those certified by the FCC?

In making these decisions, the FCC is forced to make decisions as to the
relative merits of different types of speech. It is saying that certain types of
speech are favored, and that other types are not favored. Such a role for the
government is troubling, even if meant to advance a "good cause".

BETTER SOLUTIONS

Ending the FCC tax certificate program does not mean that the government
should not work to increase program diversity and opportunities for minorities in
telecommunications. There are, in fact, a number of steps which Congress could
take which would be both fairer and more effective than this program. An across-
the-board tax reduction, especially a reduction in capital gains taxes, would help
spur investment in small- and medium-sized companies, a category which includes
most minority-owned firms.

Congress should also look at communications regulations which hinder the
growth of programming diversity. A good place to start -~ although it is outside
the jurisdiction of this committee -- would be the Cable Act of 1992. The
reduction in industry investment caused by this act threatens to curb the growth of
small, specialized cable channels, which have helped increase program diversity
tremendously in recent years.

CONCLUSION

The results of last November’s elections were quite clear: the American
people want an end to special interest "politics as usual." Repeal of the FCC’s tax
certificate program would send a signal that Congress has heard that message.
Created with good intentions, this program has served as a welfare program for
some of the wealthiest members of society, while utterly failing to help
disadvantaged minorities. Congress should put an end to it. Thank you for
allowing me this opportunity to speak, and I am open to any questions you may
have.
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Chairman JOHNSON. Thank you. We appreciate it. Very good re-
marks,
Mr. Wilde.

STATEMENT OF BRUCE R. WILDE, ESQ., ROGERS & WELLS,
NEW YORK, N.Y.

Mr. WILDE. Thank you, Madam Chair, and members of the sub-
committee. I make my living as a corporate and securities lawyer
at a Wall Street law firm. I want to state I am not here on behalf
of my employer or any client. I am here stating personal views.

Several years ago when [ was in law school, I became interested
in the policies the FCC had adopted to promote minority ownership
of broadcasting facilities. I studied those policies, including the tax
certificate program under section 1071,

I came to the conclusion then that the existing policies, especially
the certificate program, are not very well designed and are vulner-
able to abuse. I wrote an article in the University of Pennsylvania
Law Review criticizing the tax certificate program, which was pub-
lished in 1990. I am submitting a copy of that piece for the record
and for the subcommittee’s use. I would like to summarize the
points I made back in 1990, which I think are still valid criticisms
today, and most, indeed, have already been referred to by some
other witnesses.

[The University of Pennsylvania Law Review article is retained
in committee files due to its size.]

Mr. WILDE. I believe that the tax certificate program is constitu-
tional today by virtue of the Metro Broadcasting decision (497 U.S.
547 (1990)), but I think it should be understood that its constitu-
tionality is dependent upon the continued blanket endorsement
that the Congress provided through the appropriations rider. Were
that to be withdrawn, I think that a different level of scrutiny
would apply to the program, and I doubt that it would survive the
scrutiny which would then be applied.

Tax certificates are, as has been mentioned earlier, an uncon-
trolled, open-ended drain on tax revenues. It is like an entitlement
pro%;ram. We really don’t know what it is costing us or what it
rni(gi t cost us in the future. Also, the benefit that the seller gets
is determined by the amount of capital gain realized; the benefit
may be far more than would be necessary to encourage the sale to
the minority enterprise, which is what we want, and that, of
course, 1s a waste.

The best answer, I think, would be to replace the program with
a direct spending program such as loan subsidies to help qualified
minority entrepreneurs get into the broadcasting business. That
way, Congress could determine how much to spen§ on the program
and the FCC could direct the aid where it would do the most good
in terms of increasing minority ownership.

If the program is to be kept within the tax system, there are sev-
eral improvements that should be made. The amount of deferred
capital gains should be limited to no more than 30 percent of the
selling price of the broadecast property. I think that would be ample
incentive.

Another problem is that the seller can get a tax certificate with-
out showing that the minority persons will direct the day-to-day op-
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eration of the station after the sale, or that viewpoint diversity ac-
tually will be increased. If we want minority viewpoints on the air,
we would have to require that the buyer have minority manage-
ment, as well as ownership, as well as some kind of showing of how
viewpoint diversity would be increased by the transaction. This is
a reform the FCC can and should adopt.

I also see a danger that after a station is sold to a minority buyer
and the seller gets the tax certificate, the station may not stay mi-
nority owned. If minority ownership is only temporary, we ma
have paid a big tax price for very little social benefit. The FC
should adopt a policy that after a tax certificate sale, it won’t ap-
prove another sale or transfer of that facility except to another mi-
nority owner for a good, long period—I suggest 5 years—unless the
ls)eller has made a diligent effort and cannot find another minority

uyer.

I hope the Congress will encourage the FCC to reexamine its mi-
nority preference programs in light of some of the criticisms that
have been made over the last several years. If the FCC does not
act, I think Congress should adopt reforms through appropriate
le%islation.

hank you very much.
[The prepared statement follows:]
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STATEMENT OF BRUCE R. WILDE
BEFORE THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON OVERSIGHT
January 27, 1985

My name ig Bruce Wilde. I make my living as a corporate
and securities lawyer at a Wall Street law firm, but I am here
today in my individual capacity, stating personal views, not those
of my employer or any client. Incidentally, I worked as a news
broadcaster in radio and television for 13 years before I became a
lawyer.

I have always regarded myself as a liberal in political
matters. I support color-blind action by government to protect
civil rights and promote equal opportunity for all citizens of our
country. However, I am troubled when the government uses race-
conscious remedies in pursuit of social goals. Several years ago,
when I was in law school, I became interested in the policies the
FCC had adopted to promote minority ownership of broadcasting

facilities. I studied these policies -- the tax certificate
program under section 1071 of the tax code -- distress sales to
minority buyers -- and the minority preference in choosing among

competing applicants for broadcast licenses. I am not sure the FCC
should have such policies at all. They violate the constitutional
principle of equal protection, and it’'s always a question whether
such violations are justified by the policy they seek to advance --
in this case increasing minority viewpoints on radio and
televigion.

I came to the conclusion that the existing policies --
especially the tax certificate program which is the subject of this
oversight hearing -- are not well designed and are vulnerable to
abuse.

I wrote an article criticizing the tax certificate
program which was published in the University of Pennsylvania Law
Review. I am submitting a copy for the record and the
Subcommittee’s use. I would like to summarize the points I made
then, which I think are still wvalid criticisms today, and the
suggestions I made for reform of the program. I would like to
point out that I do not currently practice communications or
constitutional law, and therefore I do not hold myself out as a
expert in these fields.

I believe the constituticnality of the program is
doubtful. It was saved only by the blanket endorsement provided by
Congress in the 1987 supplemental appropriation. I believe
Congress should now withdraw that endorsement -- which I think
would expose the program to much stricter due process scrutiny and
encourage the FCC to adopt reforms.

Tax certificates are an uncontrolled, open-ended drain on
tax revenueg -- like an entitlement program. We really don‘t know
what it‘s costing in lost tax revenues or what it might cost in the
future. Also, the benefit the seller gets from a tax certificate
is determined by the amount of capital gain realized by the seller.
The benefit may be far more than would be necessary to encourage
the sale to a minority enterprise -- and that’s a waste.

The best answer, I think would be to replace the program
with a direect spending program -- such as loan subsidies to help
qualified minority entrepreneurs buy broadcast stations. That way
Congress could determine how much to spend on the program and the
FCC could direct the aid where it would do the most good in terms
of increasing minority ownership.

If the program is to be kept in the tax system, there are
some improvements that should be made.

The amount of deferred capital gain should be limited to
no more than 30% of the selling price. I think that’s plenty of
incentive.
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Another prcocblem is that a seller can get a tax
certificate without showing that minority persons will direct the
day-to-day operation of the station after the sale or that
viewpoint diversity will be increased. If we want minority
viewpoints on the air, we need to require that the buyer have
minority management as well as ownership as well as some showing of
how viewpeint diversity will be increased. This is a reform the
FCC should adopt.

I alsoc see a danger that after a station is sold to a
minority buyer and the seller gets a tax certificate, the station

may not stay minority-owned. If minority ownership is only
temporary, we’ve paid a big tax price for very little social
benefit. The FCC should adopt a policy that after a tax

certificate sale it won't approve a another sale or transfer of
control of the station except to another minority buyer for a long
period -- say five years -- unless the seller has made a diligent
effort and can’t find a minority buyer.

I hope that Congress will encourage the FCC to re-examine
its minority preference programs in light of the criticisms that
have been made and, if the FCC does not act, I think Congress
should adopt reforms through appropriate legislation.

Thank you.
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Chairman JOHNSON. Thank you very much.

I have only about 4 minutes to vote, so I am going to forgo ques-
tions of this panel and allow us to move on to the next.

But your testimony on the various points has been very clear on
both the economics of this deal and some of the ways in which it
could be restructured to overtly serve a social purpose, but in a
way that was far more responsible economically.

Thank you. I appreciate it.

{Recess.]

Chairman JOHNSON. The subcommittee will come to order.

1 appreciate the next panel beini settled, and if the room will
quiet zfown, please. I have to say I have a plane at 3:07. The Con-
gress is adjourning at 3 o'clock, so we do want to have a chance
to hear everyone’s testimony.

Mr. Sutton, if you will begin, please. Welcome particularly on be-
half of my colleague, Mr. Rangeli), and his kind introduction of you.

I welcome you, sir.

STATEMENT OF PERCY E. SUTTON, CHAIRMAN EMERITUS,
INNER CITY BROADCASTING CORP., NEW YORK, N.Y, ON
BEHALF OF THE NATIONAL ASSOCIATION OF BLACK-OWNED
BROADCASTERS, INC.

Mr. SUuTTON. Thank you very much, Madam Chairperson. I am
delighted to be here. I am most appreciative of my colleague, Con-
%ressman Rangel, who was here to introduce me. He is our

ongressperson where I live, in the heart of Harlem, and I have
come here because I think it important that this tax policy be sus-
tained. I had a speech I wanted to deliver, Madam Chairperson,
but I should now just place it in the record.

Chairman JOHNSON. Without objection, we certainly will do that.

Mr. SuTrTOoN. I will deal with some of the issues, because I have
heard fairness stated many times here. May I give you some back-
ground? I come from a place called Texas, and as a child I used
to walk around on a farm with my 14 brothers and sisters, mother
and father, and I used to talk into a corn cob: Good afternoon, la-
dies and gentlemen, this is Percy Sutton from high in the clouds
of the Smith/Young Tower in San Antonio, Tex.

That was a dream. I could not even go into that radio station in
San Antonio. I could not walk in. I could not walk on the sidewalk.

There is a river that runs through San Antonio now called the
San Antonio River. It was just a creek when I was a child, but
there was a large brown bear that swam in that creek known as
the San Antonio River every day. But I could only visit that bear
and that creek one day out of the year. That was called June-
teenth, June-teenth, June 19, was when blacks in Texas were noti-
ﬁhed of the emancipation proclamation. So we were allowed to go
there.

It is against that background that I grew up; segregated schools.
My father was my junior high school principal. My mother was my
first grade teacher and six of my older brothers and sisters were
my teachers before I graduated from high school. I was the young-
est of the Suttons. My father and mother believed every little Sut-
ton was going to learn through here, if possible; through here, if
necessary.
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We learned. My father said if you speak properly, do not put
your elbows on the table while you eat, do not pick your nose in
public, you will be accepted. I don’t and I never did put my elbows
on the table while I ate, don’t pick my nose in public, and I try to
speak the American English.

That, however, did not keep me from serving in the military for
my country in World War II, as the Congressman described, but in
a segregated unit, being put in jail because I sought to go into an
officers’ club, though I was an officer, and sought to exercise my
right working to save the world for democracy.

I returned to the military after finishing law school and entered
into the Korean conflict. I have a son, who is the present chairman
of our company now, who served in Vietnam. I mention all of this
because we talk about fairness.

I have spent enough years in government, both in the State legis-
lature of New York, and as a chief executive of The Borough of
Manhattan in New York City; we have made enough grants; I have
participated in enough tax abatements to special groups, for the
good of the whole, it was said. I participated, Madam Chairperson,
in developing this policy that is before us now. I helped create the
climate for it.

I want to talk about role models. I can attest to you, Madam
Chairperson, that every owner, every black owner of a radio or tele-
vision station in this country, whether gained by tax certificates or
otherwise, is a role model in the community.

In my own community in central Harlem, across from Harlem
Hospital, I live in a middle-income development. I have chosen not
to move from Harlem. I live next door to a low-income develop-
ment. Every morning there are at least five supplicants at my door
who see me as a role model. Much of my time, three-quarters, I
have evaluated my time, is spent working as a surrogate parent,
participating in group discussions or otherwise seeking to advance
my neighbors. I suggest to you that this is the role of all minority
owners.

Now, I don’t know Mr. Frank Washington. I know of him. I have
seen him once. But I can say this to you, the focusing on Mr. Wash-
ington or an Oprah Winfrey or someone of that consequence, of
that circumstance, is to injure the process. Why? Because that is
indeed an aberration. One billion some-odd-dollar purchase price?
Mr. Washington, I am proud of him. I am proud of him as someone
from my community.

Why am I proud? Because it took me 8 years to buy my first
radio station because no one would lend me money. I went to 67
institutions, including insurance companies.

In your State and in my State of New York and in Texas, I
toured this country trying to raise $2.5 million to buy my first
radio station. My first cable television station, my only one, it took
me 7 years to raise the money. Why? Because blacks and minori-
ties as a whole do not have access to money.

The purpose of this legislation, or the rule, was to see that mi-
norities would have greater access and there would be diversifica-
tion, if you will. I am tonguetied. However, with regard to the tax
policy, this is minuscule. The amounts of money invested here in
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the public policy issue is minuscule compared to the other tax ben-
efits and losses that occur to this treasury.
[The prepared statement follows:]
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STATEMENT OF PERCY E. SUTTON
CHAIRMAN EMERITUS
INNER CITY BROADCASTING CORPORATION
ON BEHALF OF THE NATIONAL ASSOCIATION
OF BLACK-OWNED BROADCASTERS, INC.

GOOD MORNING CHAIRMAN JOHNSON, AND MEMBERS OF THE
SUBCOMMITTEE ON OVERSIGHT. ON BEHALF OF THE NATIONAL
ASSOCIATION OF BLACK OWNED BROADCASTERS, INC. ("NABOB"), 1
THANK YOU FOR THE OPPORTUNITY TO PRESENT TESTIMONY TODAY.

1AM A LAWYER AND A BUSINESSMAN.

I WORK AND LIVE IN THE VILLAGE OF HARLEM IN NEW YORK
CITY. HARLEM, THE HOME OF THE SCHOMBURG COLLECTION, THE
APOLLO THEATRE, AND THE ANCESTRAL HOME FOR AFRICAN-

AMERICAN CULTURE.

I AM A TRIAL LAWYER, AND [ OPERATE A NUMBER OF BUSINESSES
AROUND THE COUNTRY; SOME OF THAT BUSINESS IS IN RADIO
OWNERSHIP AND OPERATION, TELEVISION PROGRAMMING AND CABLE
TV OWNERSHIP.

I HAVE BEEN FASCINATED BY THE FIELD OF COMMUNICATIONS
SINCE I WAS A CHILD IN TEXAS, LIVING WITH A MOTHER AND FATHER
AND 14 BROTHERS AND SISTERS ON A FARM OUTSIDE OF SAN ANTONIO,
TEXAS - AND PRETENDING, OFTTIMES, THAT I WAS A DISC JOCKEY ON

A MAJOR RADIO STATION IN SAN ANTONIO. IN WHICH AS A BLACK
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PERSON, I WAS NOT EVEN ALLOWED TO ENTER.

NEVERTHELESS, I PRETENDED BY HOLDING A CORN COB TO MY
MOUTH, AND STATING: "GOOD AFTERNOON LADIES AND GENTLEMEN,
I AM PERCY SUTTON FROM HIGH IN THE CLOUDS IN THE SMITH/YOUNG
TOWER IN SAN ANTONIO, TEXAS."

THOUGH I PRETENDED TO BE A DISK JOCKEY, I COULD NOT; AS
THERE WERE NO OPPORTUNITIES FOR BLACKS (NEGRO, COLORED, OR
AFRICAN-AMERICAN) TO BECOME DISK JOCKEYS IN SAN ANTONIO,
TEXAS.

IN SPITE OF THE ABSENCE OF OPPORTUNITY, MY DREAM
CONTINUED UNTIL AFTER SERVING IN BOTH WORLD WAR II AND THE
KOREAN CONFLICT, I GAINED ACCESS TO AN ON-THE-AIR, VOLUNTEER
POSITION WITH A LOCAL RADIO STATION, WLIB, IN HARLEM -- WHICH
ILATER, THROUGH THE COURTESY AND ASSISTANCE OF THE OWNER,
WAS ABLE TO BUY.

I AM HERE IN SUPPORT OF SECTION 1071 OF THE INTERNAL
REVENUE SERVICE CODE WHICH HAS BEEN UTILIZED BY THE FEDERAL
COMMUNICATIONS COMMISSION IN ITS TAX CERTIFICATE POLICY
SINCE 1943, AND IN ITS OVERALL MINORITY OWNERSHIP POLICIES
SINCE 1978.! AS THE OSTENSIBLE PURPOSE OF THIS HEARING IS TO

ADDRESS THOSE ASPECTS OF THE COMMISSION'S TAX CERTIFICATE

i SEE, ST. MENT I MI RSHIP
BROADCAST FACILITIES. 68 F.C.C. 2d 979, 42 RR 2d 1689 (1978).
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POLICIES THAT ARE INTENDED TO PROMOTE DIVERSIFICATION OF
OWNERSHIP THROUGH MINORITY PARTICIPATION, I SPEAK FIRMLY IN
SUPPORT OF A POLICY THAT HAS PROVIDED SOME DESIGNATED
BENEFITS TO MINORITIES. HOW CANI SAY "BENEFITS"? HOW CAN SUCH
TALK BE JUSTIFIED? { HOPE TO MAKE THAT POSITION CLEAR TO YOU
THIS MORNING.

MY TESTIMONY TODAY IS PRESENTED IN TANDEM WITH THAT OF
MR. JAMES WINSTON, THE EXECUTIVE DIRECTOR OF THE NATIONAL
ASSOCIATION OF BLACK-OWNED BROADCASTERS (NABOB), AN
ASSOCIATION OF WHICH I WAS A CO-FOUNDER AND REMAIN A
STAUNCH SUPPORTER. I MENTION THIS BECAUSE I WILL ADDRESS THE
BROAD POLICY CONSIDERATIONS, WHILE MR. WINSTON WILL ADDRESS
THE LEGAL CONSIDERATIONS.

AS A VETERAN OF THE CIVIL RIGHTS ERA, IREMAIN VERY ACTIVE
IN THAT COMMUNITY AND TRAVEL THIS COUNTRY SPEAKING TO
VARIOUS ORGANIZATIONS, MANY OF WHICH ARE PROFOUNDLY
TROUBLED BY. WHAT ARE PERCEIVED TO BE VERY UNSUBTLE
ATTEMPTS TO "ROLL BACK THE CLOCK" ON AFRICAN-AMERICANS. I
OWN A TALK RADIO STATION IN THE CITY OF NEW YORK, AND [ AM
VERY UNSETTLED BY THE NUMBER OF OUR CALLERS WHO SINCERELY
FEAR THAT THE MUCH TOUTED "CONTRACT WITH AMERICA" IS REALLY
A VEILED "CONTRACT ON MINORITIES."

IT'S NO SECRET THAT MINORITIES, SPECIFICALLY MINORITIES OF
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AFRICAN DESCENT, HAVE NOT HAD THE “"TRADITIONAL"
OPPORTUNITIES MADE AVAILABLE TO THEM HISTORICALLY. IN FACT,
IN THE PAST I HAVE REFERRED TO THIS AS OUR "BLACK TAX." WHEN
I SAY "BLACK TAX" 1 DO NOT SAY THIS TO BE OFFENSIVE. NO. [ SAY
THIS SADLY BECAUSE IT IS A SIMPLE REALITY THAT AFRICAN-
AMERICANS, AND PERHAPS CERTAIN OTHER GROUPS IN AMERICA, LIVE
IN VASTLY DIFFERENT WORLDS. BUT THIS IS ESPECIALLY TRUE OF
AFRICAN-AMERICANS, BECAUSE WE ARE ALWAYS "DISTINGUISHABLE"
AND WE HAVE YET TO ESCAPE THAT STATUS OF BEING FIRST AND
ALWAYS DISTINGUISHED BY THE COLOR OF OUR SKIN. HISTORICALLY,
THAT DISTINCTION HAS DETERMINED WHERE WE LIVED. WHAT TYPE
OF JOBS WERE OPEN TO US, AND WHAT OPPORTUNITIES MIGHT BE
AVAILABLE TO US.

RECOGNITION OF THE EFFECT THAT CERTAIN HISTORICAL
DISTINCTIONS HAD UPON  MINORITY REPRESENTATION IN
BROADCASTING LED THE COMMISSION TO ATTEMPT IN 1978 TO
ADDRESS THE NEED FOR DIVERSITY OF OWNERSHIP BY ISSUING ITS
POLICY STATEMENT ON MINORITY OWNERSHIP OF BROADCAST
FACILITIES (THE "POLICY STATEMENT"). IN THAT STATEMENT, THE
COMMISSION  ACKNOWLEDGED THE “DEARTH OF MINORITY
OWNERSHIP IN THE BROADCAST INDUSTRY " AND SOUGHT TO PROMOTE
OWNERSHIP PRINCIPALLY THROUGH RELIANCE UPON THE TAX

CERTIFICATE. WHAT THE COMMISSION TRIED TO ACCOMPLISH WAS
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THE CREATION OF A CLIMATE IN WHICH THE INDUSTRY WOULD FIND
IT ATTRACTIVE TO DO BUSINESS WITH MINORITIES, JUST AS THE
INITIAL USES OF §1071 MADE IT ATTRACTIVE TO FURTHER OTHER
COMMISSION POLICIES, SUCH AS THE BAN ON CROSS-OWNERSHIP. THE
GOVERNMENT HAS ALWAYS USED INCENTIVES OF ONE FORM OR
ANOTHER TO MOVE BUSINESS. WHETHER IT IS THE INTEREST RATE OR
THE GATT TREATY, IT IS CLEARLY UNDERSTOOD THAT THE "CARROT
AND STICK" WORKS. (THE FALLACY IN THE ATTACKS ON INCENTIVE
POLICIES IS THAT THEY ATTEMPT TO SUGGEST THAT YOU CAN
ACCOMPLISH CHANGE WITHOUT CHANGING ANYTHING. THE CIVIL

RIGHTS ACT OF 1968 WAS PASSED LESS THAN 30 YEARS AGO. AS MUCH

AS ALL OF US WOULD LIKE TO THINK OF AMERICA AS A FREE AND
OPEN SOCIETY, 30 YEARS IS TOO SHORT A TIME IN WHICH TO ERASE
THE PROFOUND EFFECTS OF INSTITUTIONAL RACISM. IT WAS ONLY
TEN YEARS AFTER THE ACT'S PASSAGE THAT THE COMMISSION
ENACTED ITS POLICIES).

SUBSEQUENT TO THE ISSUANCE OF THE 1978 POLICY STATEMENT,
THE COMMISSION ENTERED INTO ITS "DEREGULATORY" PHASE.
THROUGHOUT THE 80'S, WE EXPERIENCED THE RELAXATION OF THE
RULES GOVERNING BROADCAST STATION OWNERSHIP, THE INCREASE
IN COMPETITION FROM NEW AND NON-BROADCAST SERVICES, AND
CONTINUAL ASSAULTS ON EVERY ASPECTS OF THE MINORITY

OWNERSHIP POLICIES. THE EFFECT OF EACH OF THESE ACTIONS UPON
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MINORITIES WAS TO ENDANGER THE FEW GAINS THAT MINORITIES
HAD MADE, AND MAKE IT THAT MUCH MORE DIFFICULT FOR
COMPANIES TO BECOME, OR REMAIN, COMPETITIVE -- EVEN THOSE
MINORITY COMPANIES WHO MIGHT HAVE APPEARED TO HAVE "MADE
IT." JUST LAST WEEK, SENATOR PRESSLER, CHAIR OF THE SENATE
COMMERCE COMMITTEE, INVITED MOST OF THE "MAJOR"
TELECOMMUNICATIONS COMPANIES TO WASHINGTON TO DISCUSS
THEIR CONCERN OVER HIS PROPOSED "SUPERHIGHWAY" LEGISLATION.
NO MINORITY COMPANIES WERE PRESENT. WHAT WOULD THESE
MULTIBILLION DOLLARS CORPORATIONS VIEW AS AN ISSUE OF
CONCERN? THEIR CONT] ABILITY TO REMAIN COMPETITI

CHANGING REGULATORY ENVIRONMENT. ARE THEY SEEKING
"PREFERENTIAL" TREATMENT? OF COURSE THEY ARE! 1 AM NOT SO
NAIVE AS TO THINK THAT IN ATTEMPTING TO PLACATE THE PROBLEMS
THAT THE TELCOS HAD WITH THE 1994 LEGISLATION THAT SOME
"BENEFITS" WERE NOT PUT ON THE TABLE. I AM JUST AS CERTAIN
THAT THE HOUSE'S CURRENT BILL WILL REFLECT A SIMILAR
WILLINGNESS TO MEET THE DEMANDS AND THE "NEEDS" OF THE
TELCOS AND CABLE COMPANIES WHO HAVE BEEN INVITED TO
PARTICIPATE IN THE DRAFTING OF THE LEGISLATION. THERE WILL
SURELY BE PROVISIONS INCLUDED TO ENSURE THAT THESE POWERFUL
COMPANIES WILL NOT SUFFER WHILE MAKING THE TRANSITION INTO

COMPLIANCE WITH THE NEW ACT. ANY SUCH PROVISIONS WILL
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AFFECT THE TREASURY. AND YET, THESE EFFORTS ARE LAUDED BY
ALL PARTIES AS NECESSARY FOR THE FUTURE GROWTH OF THE
TELECOMMUNICATIONS INDUSTRY. WHILE THE VERY CLEAR SIGNAL
OF THE TELCO BILL NEGOTIATIONS IS THAT THIS IS SOMETHING THAT
IS GOOD FOR BUSINESS, DESPITE THE BENEFITS THAT WILL BE
ACCORDED TO CERTAIN OF THE INDUSTRIES, ASSAULTS UPON THE FEW
INCENTIVES DIRECTED AT MINORITIES SENDS A VERY DIFFERENT
SIGNAL. THE CLEAR MESSAGE IS THAT ENDORSEMENT OF MINORITY
PARTICIPATION IS GONE, REPLACED BY AN ATTITUDE THAT
ESSENTIALLY STATES: "BE THANKFUL FOR WHAT YOU'VE GOT."

THE PUBLIC, THE INDUSTRY, AND THE PRESS ARE ALL VERY
ATTUNED TO GOVERNMENTAL SIGNALS. WILL THERE BE A SIGNAL

THAT MINORITY OWNERSHIP REMAINS A POSITIVE FOR THIS COUNTRY?

AS MINORITY BUSINESSES BECOME LARGER AND MORE VIABLE,
THERE IS A DIRECT IMPACT UPON THE ECONOMIC HEALTH OF THEIR
SURROUNDING COMMUNITIES. EVERY ACQUISITION BY A MINORITY
CANPROVIDE A NEW SOURCE OF EMPLOYMENT, A NEW HEALTH PLAN,
A BETTER CHANCE OF BECOMING A TAX-PAYING MEMBER OF SOCIETY.
BUT OUR BUSINESSES CANNOT GROW ON WISHES AND PRETENDING.
WE CANNOT PRETEND THAT HISTORIC AND INSTITUTIONALIZED
RACISM MAGICALLY DISAPPEARED IN 1968. NOR CAN WE IGNORE

THEIR LINGERING EFFECTS UPON OUR ACCESS TO CAPITAL, OR OUR
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ABILITY TO PARTICIPATE IN THE LARGER OPPORTUNITIES. RACE NOT
WITHSTANDING, NO ONE ENTERS AN INDUSTRY WITH THE INTENT TO
BECOME ITS PERMANENT UNDERCLASS. IN TODAY'S PARLANCE, EVERY
ONE SEEKS TO "GROW" THEIR BUSINESS, AND GROWTH MEANS LARGER
OPPORTUNITIES TO EXPAND. AND JUST AS THE TWO TELECOM
SUBCOMMITTEES HAVE RECOGNIZED, BUSINESS TRADITION SUGGESTS
THAT MOST DEALS REQUIRE SOME INCENTIVE ON THE PART OF EACH
PARTY TO GO FORWARD IF AN AGREEMENT IS TO BE REACHED.

[ WILL CLOSE WITH WHAT I FEEL IS A CLEAR EXAMPLE OF THE
COMMISSION'S APPROACH TO ACHIEVING PARITY. WHEN JUST TEN
YEARS AGO THE COMMISSION DECIDED TO BREAK-UP AT&T'S
MONOPOLY OVER THE TELEPHONE INDUSTRY, IT DID SO BECAUSE IT
DECIDED THAT COMPETITION WAS GOOD AND THAT THE "OTHER
COMMON CARRIERS" WERE DISADVANTAGED BY THAT MONOPOLY.
THE COMMISSION FURTHER DETERMINED THAT BECAUSE OF THAT
HISTORIC DISADVANTAGE, IT COULD ACT ON BEHALF OF THE OTHER
CARRIERS AND JUSTIFIABLY ENACT POLICIES THAT WOULD ACCORD
THE OTHER COMMON CARRIERS CERTAIN ADVANTAGES OVER AT&T
AND ITS LOCAL PHONE SUBSIDIARIES. ONE OF THOSE "POOR" OTHER
COMPANIES WAS TODAY'S GIANT MCI, THE TAX CERTIFICATE POLICY,
IN BOTH ITS MINORITY AND NON-MINORITY APPLICATIONS, WORKS
BECAUSE IT PROVIDES A NECESSARY INCENTIVE FOR BUSINESSES TO

MOVE COMMISSION POLICIES FORWARD, WHETHER THOSE POLICIES BE
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CROSS-OWNERSHIP, CABLE/BROADCAST BREAKUPS, OR MINORITY
OWNERSHIP. THE POLICY, IN ANY OF ITS MANIFESTATIONS, HAS
ALWAYS BEEN DIRECTED AT THE FACT OF THE TRANSACTION, NOT THE
SIZE. MINORITY ENTREPRENEURS ARE BUSINESSPEOPLE NOT UNLIKE
ANY OTHER ENTREPRENEURS. WHAT WE LLACK AND NEED IS ACCESS
TO THE MAJOR MARKETPLACE. WE SEEK ONLY WHAT MCI AND THE
NON-BELL COMMON CARRIERS SOUGHT--SOME INCENTIVE OR
MECHANISM TO OVERCOME AN HISTORIC UNEQUAL DISTRIBUTION OF
OPPORTUNITY. THANK YOU. |

ONCE AGAIN I THANK YOU FOR THE OPPORTUNITY TO MAKE THIS

PRESENTATION.
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Chairman JOHNSON. Thank you, Mr. Sutton.

I appreciate your testimony and your eloquence as to the impor-
tance of access into markets. The importance of role models and
the importance of people succeeding so others can see success are
absolutely important to me.

I think it is concerning that we have in place a public policy that
we know so little about. We do not know to whom it gave money,
we don’t know how much it gave, we don’t know whether it affected
diversity, we don’t know whether there was real management con-
trol. Now, that is not to undermine the importance of the policy,
but it is to say we have not been doing our job and we should find
out.

To the extent you are interested, we will be happy to share with
you the information we get from the agencies as they provide us
with better information and lock at how we can make this policy
more accountable, but at the same time, achieve its goal.

Mr. SutToN. You did note in the testimony that very few minori-
ties actually benefit. What that does, the poYicy does, 1s it gives ac-
cess to the persons who may be willing to sell, even though we may
have to pay market price in buying it.

Chairman JOHNSON. I understand that. Thank you very much.

Mr. Winston.

STATEMENT OF JAMES L. WINSTON, EXECUTIVE DIRECTOR
AND GENERAL COUNSEL, NATIONAL ASSOCIATION OF
BLACK-OWNED BROADCASTERS, INC.

Mr. WINSTON. Good afternoon, Chairman Johnson, members of
the subcommittee. On behalf of the National Association of Black-
Owned Broadcasters, thank you for the opportunity to present tes-
timony today on section 1701 of the Internal Revenue Code.

1Cha'?irman JOHNSON. Excuse me, could you pull the microphone
closer?

Mr. WINSTON. Sure. I have the distinct disadvantage here of hav-
ing to speak after Mr. Sutton.

Chairman JOHNSON. You also will be more severely controlled by
the 5-minute limit. Out of respect, he was given latitude.

Mr. WINSTON. But it is a pleasure to have the opportunity to fol-
low his comments, because he is one of the role models that has
guided NABOB since 1976.

It has been suggested that the FCC has not implemented the tax
certificate policy 1n a manner which has promoted the ownership
of broadcast facilities by minorities. One of the theories espoused
by the opponents of the policy is the policy has been abused in
sgam transactions in which companies identified to the FCC as mi-
nority owned are actually controlled by nonminority individuals,
who put forth minority individuals to front for them.

1’1-‘}1e history of the minority tax certificate policy refutes this
claim.

As noted, the minority tax certificate policy has been operated by
the FCC since 1978. During that time the FCC has issued approxi-
mately 300 tax certificates. During that same period, the FCC has
approved approximately 15,900 transactions. Tax certificate trans-
actions, therefore, constituted only 1.9 percent.

Chairman JOHNSON. Those were not all license transactions.
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Mr. WiNsTON. Beg pardon.

Chairman JOHNSON. Those were not all license transactions,
were they?

Mr. WINsTON. What do you mean? I am not sure I understand
the question.

Chairman JOHNSON. Licensure transactions.

Mr. WINSTON. Oh, yes. In other words, you have to understand
there are approximately 11,000 broadcast facilities in America
today. So those are transactions of broadcast stations being bought
and sold: 15,900.

Chairman JOHNSON. Thank you.

Mr. WINSTON. OK. Therefore, to suggest that—if this program is
}s)uch a boondoggle, it would generate a lot more activity than it

as.

The fact is the vast majority of these tax certificates were issued
to companies which were all almost 100 percent minority owned.
The entrepreneurs who controlled these companies put together
their transactions and built their companies with little or no atten-
tion from or support from the nonminority media. However, it now
appears that press speculation of one or two possible abuses of the
policy have galvanized a tidal wave of opposition to the policy. Such
opposition is unfounded.

The FCC, on occasion, may be presented with a proposed trans-
action in which individuals may seek to circumvent the intent of
the policy. However, this subcommittee and most certainly the full
committee, has adopted over the years numerous tax policies which
favor one group of individuals or companies with tax benefits.

When the subcommittee and full committee adopt and renew
such policies, you are obviously mindful such policies must be im-
plemented by the Internal Revenue Service in a manner such that
unscrupulous persons would not be allowed to abuse those policies.
Thus, you have given the IRS extensive enforcement authority and
resources to detect and prevent such abuses.

The FCC, like the IRS, has the authority and resources to detect
and prevent abuses of the tax certificate policy. The FCC uses that
authority to effectively preclude such abuses.

This subcommittee does not routinely eliminate important tax
benefits for individuals in industries for which it has created tax
initiatives merely because the IRS may uncover some attempts to
abuse those policies. The subcommittee should similarly take no
such action against the minority tax certificate policy.

The FCC’s tax certificate policy, in any announced transaction
which may be causing this subcommittee concern, has received so
much publicity that the FCC will be forced to scrutinize any new
tax certificate applications extremely thoroughly to assure that no
abuse of the policy is occurring. We are certain that the FCC will
reject any transactions which fail to comply with the objectives of
the policy. NABOB fully supports such close scrutiny.

The only parties who will suffer by elimination of the policy are
the honest, dedicated entrepreneurs who will never get an oppor-
tunity to use the policy because of this subcommittee’s concern
about potential abuses. We are left, then, to determine if there are
other concerns which warrant elimination of the policy.
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We have heard this is not a minority ownership issue but a defi-
cit reduction issue. But is a potential loss of revenues for the
Treasury a reason to single out the minority tax certificate policy
for elimination? No. This subcommittee and the full committee rou-
tinely approve tax measures which result in lost revenues to the
Tr;asury. Congressman McDermott gave several examples earlier
today.

Our objective in pointing out these provisions is not to question
any of them, to suggest that any of them constitutes bad policy.
Rather, the purpose is to point out there is nothing in the FCC tax
certificate that is outside the realm of the kinds of policies this sub-
committee approves each year.

The question has been asked today should the policy be abolished
because there are ways of encouraging minority ownership other
than allowing nonminority companies tax deferrals resulting to mi-
norities. The simple answer is, we in the FCC have been %ooking
for almost 20 years and we have yet to find one.

[The prepared statement follows:]
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TESTIMONY
OF
JAMES L. WINSTON
EXECUTIVE DIRECTOR AND GENERAL COUNSEL
OF
THE NATIONAL ASSOCIATION
OF
BLACK OWNED BROADCASTERS, INC.
BEFORE
COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON OVERSIGHT

January 27, 1995

Good morning Chairman Johnson, and members of the Subcommittee on
Oversight. On behalf of the National Association of Black Owned Broadcasters, Inc.
("NABOB?"), [ thank you for the opportunity to present testimony today on Section
1071 of the Internal Revenue Code.

NABOB was organized in 1976 as a response to the abysmal
underrepresentation of Black Americans in the communications industry. Since its
inception, NABOB has grown into a major trade association representing the interests
of 178 Black-owned commercial radio stations and 20 commercial television stations
around the country. Additionally, NABOB counts among its associate membership:
law firms, station brokers, national rep firms, financial institutions and a variety of
other organizations invoived in broadcasting, cable television and common carrier
services.

As the voice of the Black broadcast industry, NABOB has been instrumental
in shaping national government and industry policies to improve the opportunities for
success for Black and all other minority station owners.

The press coverage in anticipation of this hearing has positioned this as a
hostile attack upon Section 1071. I hope that through our testimony today, we can
demonstrate to the Subcommittee that there is no reason for this Subcommittee to be
hostile toward Section 1071. Indeed, we believe that this Subcommittee should
embrace Section 1071 as legislation which both Republican and Democratic members
of the House have supported in the past and should strive to improve in the future.

It is apparent that one recent proposed transaction has generated a great deal
of press interest in Section 1071, and this, in turn, has focused this Subcommittee's
attention. However, a review of the history of Section 1071 clearly demonstrates that
Section 1071 has been accomplishing precisely what it should be doing and that it
should be preserved and possibly expanded.

Chairman Johnson's press advisory settingsforth the focus of this hearing asks
a series of questions which the Subcommittee will seek to answer today. Those
questions can serve as an efficient tool for understanding and appreciating the
importance and value of Section 1071.
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The first question asked in the press advisory is: "Whether the FCC's 1978
policy is consistent with the underlying intent of Section 1071?" First it should be
pointed out that Section 1071 was enacted in 1943. In 1943, the communications
industry was owned and controlled and completely dominated by non-minorities.
Indeed, at the time of the adoption of Section 1071, all of American life, including
this House and this Subcommittee were similarly controlled and dominated.
Moreover, 1943 was eleven years before the Supreme Court's decision in Brown v.
Board of Education, 347 U.S. 483 (1954), which means that legal segregation as
approved by the U.S. Supreme Court in 1896, in Plessy v, Ferguson, 163 U.S. 537
(1896) was still the law of the land.

Therefore, if the question this Subcommittee seeks to have answered today is:
"Did Congress direct the FCC to create the minority ownership policy using Section
1071, when Congress adopted Section 1071 in 1943?" this hearing can be over very
quickly. However, we submit that this is not the correct manner for viewing the
question raised in the press advisory. The proper method for viewing the question
raised in the press advisory is: "In light of Congress's treatment of Section 1071 over
the seventeen years since the FCC adopted the minority ownership policy, is the
FCC's 1978 policy consistent with the underlying intent of Section 10712" The
answer to this question is a resounding "yes," and it is this history on which this
Subcommittee should focus.

As the Subcommittee is well aware, Section 1071 was not a new provision
when the FCC included the promotion of minority ownership as a policy which could
be used to allow a grant of a tax certificate. Section 1071 was adopted by Congress
in 1943 to allow the gain from the sale or exchange of broadcast facilities to be
deferred in cases where the sale or exchange is certified by the FCC "to be necessary
or appropriate to effectuate a change in a policy of, or the adoption of a new policy
by, the Commission with respect to the ownership and control of radio broadcasting
stations . .. ." 26 U.S.C. § 1071(a) (1988).

After its enactment in 1943, the Commission used Section 1071 to promote its
policy of diversification of ownership and control of the broadcast industry. The
FCC allowed companies to obtain a tax certificate under section 1071 to defer the
gain on the sale of broadcast stations in circumstances in which the FCC determined
that a station owner possessed 100 great a control over the dissemination of news and
information in a single market. Thus, when the FCC determined that a single owner
held an excessive degree of ownership and control over daily newspaper, radio
stations, television stations and/or the cable television systems in a given market, the
FCC granted a tax certificate to the owner if the owner sold certain of its broadcast
holdings.

In 1978, the FCC turned to Section 1071 to address a related issue of
diversification of ownership of the mass media. The nature and magnitude of the
problem which confronted the Commission in 1978 was fully considered and
analyzed by the United States Supreme Court in 1990, when the Court addressed the
constitutionality of the minority ownership policies adopted by the Commission in

1978. In that case, Metro Broadcasting v. ECC, the Supreme Court observed that the
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FCC adopted its minority ownership policy after several years of consideration of the
problem of the lack of participation by African Americans and other minorities in the

ownership and control of broadcast facilities. Metro Broadcasting v. FCC, 497 U.S.
547 (1990).

In Metro, the Court noted that in 1968, the FCC first addressed the lack of
involvement of African Americans and other minorities as employees in the broadcast
industry. [d. at 554-555. The Court pointed out that the FCC, in 1968, recognized
that a diverse work force in the broadcast industry was essential if minorities were to
be able to achieve their First Amendment right to freedom of expression. Id. The
Court noted that, after several years of developing, implementing and enforcing equal
employment opportunity ("EEO") rules, the FCC realized that it had not achieved any
significant increase in minority control of broadcast facilities. Id. at 554-556. The
Court pointed out that it was only after its inability to increase control of broadcast
facilities by minorities through its EEO rules between 1968 and 1978, that the FCC
turned its attention to policies designed to further ownership of broadcast facilities
by minorities. [d.

The Court then analyzed two aspects of the FCC's minority ownership policy,
other than the tax certificate. The Court noted that the petitioner in the Metro case
challenged the constitutionality of the minority ownership policy as not having been
created and implemented within the FCC's statutory authority from Congress. The
Court examined the extensive legislative history surrounding the minority ownership
policy and determined that the FCC had developed and implemented the policy with
statutory authority from Congress. Specifically, the Court reviewed the numerous
legislative determinations, beginning in 1988, by Congress that the minority
ownership policy as adopted by the FCC in 1978, and as amended and expanded up
to that date, should not be altered by the FCC. Id. at 560. The Court ruled that this
series of successive legislative actions established fully that the policy as adopted by
the FCC in 1978 reflects the intent of Congress on this issue.

This analysis by the Supreme Court allows this Subcommittee to fully answer
all of the questions raised in the press advisory: (1) the tax certificate policy is
consistent with the underlying intent of Section 1071, in that it furthers an important
public policy objective; (2) the FCC's administration of Section 1071 has been
approved by Congress and does not constitute an impermissible exercise of
legislative authority; (3) Section 1071 fosters minority ownership of broadcast
facilities; and (4) the policy is a necessary and appropriate means of achieving this
goal.

Therefore, NABOB submits that those who oppose the continued operation of
Section 1071 to foster minority ownership must come forward with justification for
reversing the determination of the U.S. Supreme Court that promotion of minority
ownership is an appropriate public policy objective for the FCC. We submit there is
no basis for reversing that determination.

To support an elimination of Section 1071, the opponents of the policy should
demonstrate either that: (1) the objective of the policy has been achieved and the
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policy is no longer needed, or (2) the FCC's administration of the policy has not
actually promoted minority ownership.

The record clearly refutes either such assertion. First, the objective of the
policy has not been accomplished. The objective of the minority tax certificate policy
is to help facilitate ownership of broadcast facilities by African Americans and other
minorities at a level commensurate with their proportion in the American population.
The circumstances which led the FCC to adopt the tax certificate policy in 1978 have
not changed significantly. In 1978, African Americans constituted approximately
10% of the American population, and yet owned less than 1% of all then licensed
radio and television stations.

Today, the National Telecommunications and Information Administration
reports that, while now comprising approximately 12% of the American population,
African Americans own less than 2% of all television and radio stations. Report of
the National Telecommunications and Information Administration, September 1994,
These numbers clearly demonstrate that the situation which necessitated the adoption
of the minority tax certificate policy has not changed significantly since the adoption
of the policy. In fact, just this past September, Vice President Al Gore stated at the
NABOB Fall Conference that these current ownership statistics are “a disgrace.”

Broadcasting & Cable, September 19, 1994, page 6.

The next ground upon which the opponents would seek to over-turn the policy
is that the FCC has not implemented the policy in a manner which has promoted the
ownership of broadcast facilities by minorities. The theory espoused by such
opponents of the policy is that the policy has been abused in "sham" transactions in
which companies identified to the FCC as minority owned are actually controiled by
non-minority individuals who put forward minority individuals to "front" for them.
The history of the minority tax certificate policy refutes this claim.

As noted, the minority tax certificate policy has been operated by the FCC
since 1978. During that time, the FCC has issued approximately 300 tax certificates.
During that same period, the FCC has approved approximately 15,900 transactions.
See Broadcasting & Cable, March 7, 1994, p. 37, and January 2, 1995, page 46. Tax
certificate transactions therefore constituted only 1.9% of broadcast transactions since
1978.

Moreover, the vast majority of these tax certificates were issued to companies
which were all or almost 100% minority owned. The entrepreneurs who controlled
these companies put together their transactions and built their companies with little
or no attention from or support from the non-minority media. However, it now
appears that press speculation of one or two possible abuses of the policy have
galvanized a tidal wave of opposition to the policy. Such opposition is unfounded.

The FCC on occasion may be presented with a proposed transaction in which
individuals may seek to circumvent the intent of the policy. However, this
Subcommittee, and most certainly the full Committee, has adopted over the years
numerous tax policies which favor one group of individuals or companies with tax
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benefits. When the Subcommittee and full Committee adopt and renew such policies,
you are obviously mindful that such policies must be implemented by the Internal
Revenue Service in a manner such that unscrupulous persons will not be allowed to
abuse those policies. Thus, you have given the IRS extensive enforcement authority
and resources to detect and prevent such abuses.

The FCC, like the IRS, has the authority and the resources to detect and prevent
abuses of the tax certificate policy. And the FCC uses that authority to effectively
preclude such abuses. This Subcommittee does not routinely eliminate important tax
benefits for individuals and industries for which it has created tax policy initiatives,
merely because the IRS may uncover some attempts to abuse these policies. The
Subcommittee should similarly take no such action against the minority tax certificate
policy.

The FCC's tax certificate policy, and any announced transaction which may be
causing this Subcommittee concern, have received so much publicity that the FCC
will be forced to scrutinize any new tax certificate applications extremely thoroughly
to assure that no abuses of the policy are occurring. We are certain that the FCC will
reject any transactions which fail to comply with the objectives of the policy.
NABOB fully supports such close scrutiny.

The only parties who will suffer by an elimination of the policy, are the honest,
dedicated entrepreneurs, who will never get an opportunity to use the policy, because
of this Subcommittee's concern about potential abuses. The Subcommittee should not
punish those who can properly benefit from the policy, when the FCC has been
preventing, and can in the future continue to prevent, any potential abuses.

We are then left to determine if there are other concerns which warrant an
elimination of the policy. We have heard that this is not a minority ownership issue,
but a deficit reduction issue. But, is the potential loss of revenue for the Treasury a
reason to single out the minority tax certificate policy for elimination? No.

This Subcommittee and the full Committee routinely approve tax measures
which result in lost revenues for the Treasury. In fact, the staff of the Joint
Committee on Taxation prepares a report of the Estimates of Federal Tax
Expenditures each year, which shows this Committee an estimate of the tax
expenditure consequences of its various policies. The November 9, 1994 report
shows dozens of tax provisions which result in lost potential income to the Treasury
which this Subcommittee has approved. For example:

. Exclusion of income of foreign sales corporations -- $1.4 billion
. Deferral of income of controlled foreign corporations -- $1.1 billion
. Inventory property sales source rule exception -- $3.5 billion

. Expensing of exploration and development costs -- $0.5 billion
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. Exclusion of investment income on life insurance and annuity contracts -- $0.8
billion

. Special treatment of life insurance company reserves -- $2.1 billion

. Deduction of unpaid property loss reserves for property and casualty insurance

companies -- $1.6 billion

. Depreciation of rental housing in excess of alternative depreciation system --
$1.0 billion

. Depreciation of equipment in excess of alternative depreciation system -- $19.9
billion .

. Reduced rates for first $10,000,000 of corporate taxable income -- $43.9
billion

Included in this report is a mere $0.1 billion estimate for the FCC minority tax
certificate policy. Therefore, if the objective is to eliminate the budget deficit, there
would appear to be many much "fatter"” policies to review.

Then perhaps the problem is not the size of the cost to the Treasury, but a
"social engineering issue.” Well, again this would not seem to justify singling out
this policy. The Tax Expenditure Estimate also lists numerous provisions which
clearly constitute social engineering:

. Deductibility of mortgage interest on owner-occupied residences -- $53.5
billion

. Deductibility of property tax on owner occupied homes -- $13.7 billion
. Exclusion of capital gains at death -- $12.7 billion

Our objective in pointing out these provisions is not to question any of them
or to suggest that any of them constitutes bad policy. Rather, the purpose is to point
out that there is nothing in the FCC tax certificate that is outside the realm of the
kinds of policies this Subcommittee approves each year.

The next question then is: should the policy be abolished because there are
better ways of encouraging minority ownership than allowing non-minority
companies tax deferrals for selling to minorities? The simple answer is that we and
the FCC have been looking for almost twenty years, and we have yetto find one. As
stated above, the FCC adopted the tax certificate policy after ten years of trying to
promote meaningful participation by minorities in broadcasting. What the FCC
found was that the only time minorities learned that desirable broadcast facilities
were for sale was after the deal was signed and the sale was announced in the trade
press. The trading in the most desirable broadcast facilities was, and still is,
conducted in a closed circle of the largest companies.
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No one called minorities to buy the most desirable facilities, because they were
the most expensive. It was assumed that a minority buyer would have difficulty
obtaining financing for a major acquisition, and the seller would have to wait for the
minority to go to several lending sources before he could finance a deal, if he could
finance it all. And, unfortunately, that assumption was usually correct.

But, the tax certificate caused the telephones of some minority buyers to start
ringing. Non-minority sellers realized that, if they could defer paying capital gains
taxes, it would be worthwhile waiting for the minority buyer to arrange financing.
The result is that the tax certificate generated some telephone calls to minority
buyers. It did not produce a flood of such calls (300 tax certificate deals out of
15,900 broadcast deals since 1978). But it produced some where none had been
received before. If the policy is eliminated, many prospective minority buyers can
plan to disconnect their telephones, because no one will be calling to sell them
broadcast facilities.

Then, we get to the final question which seems to be driving this hearing: At
some point should a deal be considered too "big" to justify a tax certificate? To
answer this question the Subcommittee must consider the underlying purpose of the
tax certificate policy. The policy is intended to enable minorities to have an effective
means of asserting their First Amendment rights through the ownership and control
of broadcast facilities. To date, the tax certificate policy has fallen far short of
producing such a result. The companies which control the dissemination of news,
information and opinion in this country are all multibillion dollar businesses. If
minorities are to be able to compete with the companies which currently dominate
this industry, they must have at least some companies of substantial size.

In its seventeen year history, the tax certificate has never had an impact which
could be said to have allowed minorities to gain a substantial ownership position in
this industry. Although minorities own approximately 3% of broadcast stations, that
ownership represents only approximately 0.5% of the gross revenues of the broadcast
industry. One transaction will not significantly change that situation. At such time
as the policy produces minority ownership in the broadcast industry which even
approaches the proportion of minorities in this society, we would agree that some sort
of limit should be placed on the policy. For now, such a result is nowhere in sight.

Therefore, we submit that the Subcommittee should take no action against the
FCC's minority tax certificate policy. The policy has been approved by the Congress
as consistent with the intent of Section 1071, the FCC has Congressional authority
to continue the policy, the policy is a necessary and appropriate means of achieving
minority ownership, and it does foster minority ownership. In fact, the policy should
be expanded rather than curtailed.

Thank you.
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Chairman JOHNSON. Thank you for your testimony.

Close scrutiny does matter, and if you have any thoughts about
how we go about that, you are welcome to submit them.

We are going to have to reduce the time to 3 minutes. I am sorry
about that, but in order for everybody to be heard, we do have to
do that. So if you will proceed promptly.

STATEMENT OF TYRONE BROWN, ESQ., ON BEHALF OF BLACK
ENTERTAINMENT TELEVISION, SYNCOM FUNDS, AND RADIO
ONE, INC.

Mr. BROWN. Madam Chair, my name is Tyrone Brown. I was a
Commissioner at the FCC when the tax certificate policy was es-
tablished. I worked for it within the Commission. I supported it. I
voted for it and I continue to support it now.

We just heard that in the 17 or so years since the policy was es-
tablished, we have had a total of 300 tax certificate transactions
out of 15,000, nearly 16,000 total transfers. If this policy were pro-
viding major windfalls, as a general matter, to either side of the
transaction, we certainly would see many, many more transactions
structured around the tax certificate than have occurred. I will
come back to that at the end of my points, if I may.

Chairman JOHNSON. Mr. Hancock will be able to stay so we will
be able to resume the 5 minutes.

Mr. Brown. OK. I will still try to stay

Chairman JOHNSON. That is all right, your experience is very in-
teresting.

Mr. BROWN. I got into the broadcasting field as a lawyer for the
‘Washington Post broadcast operations. When I got into the field,
one of the early transactions that I was involved in on behalf of the
Post was the acquisition of a television station. That acquisition
took place the way that all transactions, radio and television, took
place at that time.

It was a small group of very courtly people, very courtly men,
who acted through brokers, who had all the information about
which broadcast stations were available and which ones were not.
There were not any black people, there were not any Hispanics,
there were not any women. That was the way we did business in
America in 1974 and 1975.

Now, I should say about the Washington Post, at the same time
I was involved in that transaction, they transferred an FM station
to Howard University. That station has become one of the most
successful, leading minority-controlled stations in this community.
So I am not knocking the Washington Post.

But, they did television transactions the way transactions were
done at that time. No black, no Hispanic, no Native American, no
female-based business was going to get the information to be able
to get into this marketplace.

Well, 4 years after that, I went to the FCC as a Commissioner.
When one young man named Frank Washington came to me and
said, well, what about section 1071 and what about if the Commis-
sion did try to do something about the one-half of 1 percent—be-
cause that is what it was then—of these licenses passed out by gov-
ernment that are in the hands of minorities?
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What if the Commission said we will encourage that; could the
then operate under section 10717 I said, “Hey, maybe that will
work. You know what it will do? It will mean that minority individ-
uals will get information about available stations. When they indi-
cate an interest in getting into the business, and in order to do
that, they will have to have the wherewithal, they will have to
have some kind of access to capital, they will have to have experi-
ence. But somebody will talk to them because they are carrying a
piece of paper. Someone will talk to them. These brokers will %et
them know that the opportunities are out there. When they knock
on the door of a banker, maybe somebody will open the door be-
cause they have a piece of paper in their hand.”

Now, Madam Chair, this program has not been a windfall. It has
not been a rip-off. There have been 300 transactions in nearly 20

ears. The overwhelming majority of those 300 transactions have
geen radio transactions, small radio transactions.

The overwhelming majority of the individuals involved in those
transactions are still in the business today. Now, we have

Chairman JOHNSON. When you say the overwhelming majority of
transactions, do you mean of the 15,000 or the 317?

Mr. BrowN. Of the 317 transactions. They are still in business
today. Some of them have traded up in terms of the number of sta-
tions, but they are still in the business today.

Then, Madam Chair, we look at the big transaction that gets all
of the press coverage. Well, that transaction is an aberration in
terms of the pattern that we have seen under this policy. But be-
yond that, I would bet the family jewels that this transaction would
never have resulted in a $280 to $400 million tax. The transaction
would have been done with somebody else, it would have been done
as a merger, it would have been done as a tax-free reorganization,
it might not have been done, it might have been done as a swap.
But the fact of the matter is that the transaction would not have
i)'ccurred with tax consequences on the order of $300 to $400 mil-
ion,

Madam Chair, the Treasury was never going to get that money.
This is not a loss to the Treasury. What happened here is what
happens in any transaction. You consider all of the factors that go
into deciding whether you are 1%oin to dispose of property, when
you are going to dispose of it, what Eind of liabilities you are going
to pick up, what kind of liabilities you are going to pass to other
people; if you are a public company, you consider what impact the
transaction will have on your stock and your shareholders, what
you are going to do with the cash. You look at all those factors and
you decide this is the way I am going to do the deal.

You change one of the major factors, like the tax consequences,
you do it a different way or you do not do it. Four hundred million
dollars? Nobody dislikes money. Nobody is going to give it to the
Treasury if they can find a way not to do it.

Madam Chair, I will stop at this point and submit my written
testimony for the record.

[The prepared statement follows:]
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STATEMENT OF TYRONE BROWN, ESQ.,
ON BEHALF OF BLACK ENTERTAINMENT TELEVISION, RADIO ONE, INC., AND THE
SYNCOM FUNDS

1. Statement of Interest, Summary of Position.

Madam Chairperson, Members of the Subcommittee:

My name is Tyrone Brown. I am submitting this Statement for myself and on behalf of
Black Entertainment Television, Radio One, Inc., and The Syncom Funds.

T am an attorney engaged in telect ications practice with the Washington, D.C. law
firm of Wiley, Rein & Fielding. From 1977 to 1981, I served as a Commissioner of the Federal
Communications Commission.

Prior to my tenure at the FCC, I was Vice President, Legal Affairs of Post-Newsweek
Stations, Inc., the broadcast subsidiary of the Washington Post Company which operates
television broadcast stations in a number of cities. After leaving the FCC, T helped to organize
and manage District Cablevision, Inc., the cable television service provider in the District of
Columbia. I have never had an interest in any transaction involving the issuance of a tax
certificate under section 1071 of the Internal Revenue Code.

Since 1978, and beginning during my tenure as a Commissioner, the FCC, acting under
section 1071, has issued a "tax certificate” (entitling the recipient to a deferral of taxable gain)
to any taxpayer desiring such a certificate who sells a radio or television station, or a cable
television system, to a minority individual or a minority-controlled firm. The purpose of this
hearing is to assess the FCC’s legislative authority to issue tax certificates in these
circumstances, and to assess the effectiveness and appropriateness of the FCC’s approach in
fostering the goal of increased minority ownership of broadcast and cable television outlets.

Madam Chairperson, I respectfully submit that both the FCC’s interpretation of section
1071 and its authority to issue minority ownership tax certificates are well established under
current law. The FCC’s interpretation and its authority have been repeatedly confirmed in
appropriations legislation enacted by the Congress annually since 1988.

Of course, Madam Chairperson, this Subcommittee may initiate changes in the law. I
respectfully urge the Subcommittee not to recommend dismantlement of the minority ownership
tax certificate program. The FCC, through two Republican and two Democratic
Administrations, has painstakingly developed this program, and it works. I would request that,
based upon input from the FCC and interested parties, the Subcommittee report only such
prospective changes, if any, as it concludes will make more effective the FCC’s administration
of minority ownership tax certificates under section 1071.

The FCC’s program has led directly to a five-fold increase in minority ownership of
radio and television broadcast stations, and to an increase in minority ownership of cable
television systems as well. Elimination of this initiative would signal that increased minority
ownership of electronic media of mass communications no longer is a priority with the
Congress. This would be a wholly inappropriate message. Even with the tax certificate,
minorities today control no more than three percent of the nation’s broadcast outlets, and fewer
still of its cable television systems.

2, The FCC’s Tax Certificate Policy Effectively and Appropriately Furthers the Goal
of Minority Qwnership,

Madam Chairperson, I stated that minorities today own approximately three percent of
the nation’s broadcast stations. In 1978 when the FCC adopted its initial Statement of Policy
on Minority Qwnership, minority ownership was not much more than one-half of one percent.

In the light of the impact that the broadcast and cable technologies have on all the
diverse, smaller communities that make up our national community, in my capacity as an FCC
Commissioner I considered the minority ownership situation that existed in 1978 to be
unacceptable. Frankly, Madam Chairperson, I consider the minority ownership situation that
exists today to be not much better. However, it is better. And, T am convinced that the little
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improvement that has occurred is in large part attributable to the availability of the minority
ownership tax certificate.

In making the tax certificate the centerpiece of its initial effort to achieve greater minority
ownership in broadcasting and, later, in cable television, the FCC adopted a device that is
precisely tailored to overcome, to some to a degree, the two missing ingredients that typically
frustrate the minority entprepreneur’s attempt to become involved as an owner of a broadcasting
or cable television outlet. These two missing ingredients are, first, lack of information and,
secondly, lack of access to capital.

Madam Chairperson, quite simply, the tax certificate converts the minority entrepreneur
into someone whom a prospective seller may want to talk with, and into someone who will not
necessarily confront only closed doors when he or she ventures into the capital markets.

The certificate does not confer wealth upon the minority entrepreneurs through a
reduction in selling price. Nor does it deny the Treasury a tax, since taxes are merely deferred
and not reduced or eliminated. On the other hand, economic activity is stimulated through the
retention of funds in gainful private sector activity.

This is what the tax certificate secures for the minority entrepreneur, and it is all that it
secures for him or her. But the open door, and that access to the prospective supplier of capital,
may be (after his or her own dogged determination) the minority entrepreneurs’s most important
asset.

Madam Chairperson, it is for this reason that I strongly urge the Subcommittee to support
continued availability of the minority ownership tax certificate under section 1071.

3. The FCC Poss: licit Authority T Minori W ip Tax i .

Madam Chairperson, because the Subcommittee has raised a number of questions about
the FCC’s current authority to issue minority ownership tax certificates, I also feel the need to
address this issue of legislative authorization.

There have been suggestions that the FCC, in the 1978 Statement of Policy, abruptly and
impermissibly altered its prior interpretation of section 1071 of the Internal Revenue Code. The
implication is that prior to 1978 the FCC issued a tax certificate only when the taxpayer was
compelled to dispose of broadcast property due to new agency policy, but in announcing the
minority ownership policy the Commission for the first time extended section 1071 treatment
to yoluntary dispositions.

Madam Chairperson, 1 want to assure the Subcommittee that adoption of the tax
certificate policy in 1978 did not involve any expansion of the Commission’s interpretation of
section 1071. As we specifically stated in the 1978 Policy Statement, under preexisting agency
practice the FCC had routinely issued tax certificates in connection with certain voluntary
dispositions of broadcast properties that furthered agency policy.

In any event, Madam Chairperson, if doubts once existed about the FCC’s authority to
issue tax certificates in connection with transfers of broadcast and cable outlets to minorities
under current law, those doubts now have been resolved in favor of such authority.

In each fiscal year since 1988, the FCC appropriations legislation has not only expressly
acknowledged the existence of the Commission’s minority ownership tax certificate policy, but
it has also expressly forbidden use of appropriated funds to repeal or retroactively change that
policy. The fiscal 1995 legislation, for example, states that appropriated funds may not be used
to repeal or retroactively change the FCC’s minority ownership initiatives, "including those

blished in the S of Policy on Minority Ownership of Broadcasting Facilities . . . .”
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Under the circumstances, Congressional endorsement of the FCC’s interpretation of its authority
under section 1071 could hardly be more clear.

4. The FCC’s Minority Ownership Policies Have Evolved in a Spirit of Bipartisanship
an iom,

Madam Chairperson, the FCC has never treated its minority ownership policies as static
rules that are good for all circumstances or for all time.

The original tax certificate policy was an initial response that grew out of a first
conference on minority ownership sponsored by the FCC in 1977 under the leadership of
Richard Wiley who chaired the Commission during the Nixon and Ford Administrations.

Extension of the tax certificate policy to sales of cable television systems occurred in
1982 under President Reagan’s Chairman Mark Fowler, as a result of recommendations from
an Advisory Committee headed by then-Commissioner Henry Rivera.

Most recently, Congress’ enactment of spectrum auction legislation, and its mandate to
the FCC to assure opportunities for minority ownership participation in the auctioned spectrum
(as well as ownership participation by female-controlled firms and small businesses) has required
the Commission to undertake what is perhaps its most comprehensive reexamination of its
minority ownership policies to date,

Hopefully, this process of re-examination and refinement will continue. In that process

this Subcommittee has an appropriate oversight role to assure that section 1071 is not abused.

s. Conclusion.

Madam Chairperson, members of the Subcommittee, in closing I wish to reemphasize
that I, as well as Black Entertainment Television, Radio One, Inc., and The Syncom Funds,
strongly urge the Subcommittee to support the continued availability of the minority ownership
tax certificate under section 1071.

Thank you for this opportunity to share my views in this very important area.
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Chairman JOHNSON. I appreciate your comments. It does appear
we still need a record. We still need to know what in fact——

Mr. BROWN. I would agree with that.

Chairman JOHNSON. Who has had ownership. The fact we have
none of that, does matter. But I hope it is as you say.

Mr. BROWN. I would be glad to include in the record a list of all
of the companies that have received tax certificates.

Chairman JOHNSON. That would be interesting.

Mr. BROWN. Since the inception of the program, because I have
it available and will be glad to do that.

Chairman JOHNSON. If you know all the principals in those com-
panies, that would be usetul, too.

Mr. BROWN. I am not sure I do, but to the extent I can.

Chairman JOHNSON. Because the government has a hard time
coming up with that information. Any information you can give us
alonﬁ that line is helpful.

[The following was subsequently received:]
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Summary of Tax Certificate Data (as of 2/2/95)

Before 1978, minorities owned approximately one half of one
percent (40) of the approximately 8,500 total broadcast licenses
issued by the FCC. 1In fact, the National Association of Black
Owned Broadcasters (NABOB) reports that approximately 2 to 3
minority broadcast transactions were consummated each year prior
to the implementation of the FCC minority tax certificate policy
in 1978. Today, a 1994 study performed by the National
Telecommunication and Information Administration at the
Department of Commerce, indicates that there are approximately
323 radio and television stations owned by minorities, 2.9% of
the total 11,128 licenses held in 1994. This represents a 700%
increase in the number of licenses isgued to minorities since the
application of section 1071 to minority owned broadcast and cable
properties (15 years).

Industry Native Minority
Total Black Hispanic Asian American Totals

AM Stations
4,929 101 {2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%)

FM Stations
5,044 71 (1.4%) 35 (.7%) 3 (.1%) 3 (.1%) 112 (2.2%)

TV Stations
1,155 21 (1.8%) 9 (.8%) 1 (.1%) 0 (0%) 31 (2.7%)

Cumulative
Totals
11,128 193{(1.7%) 120(1.1%) 5(0%) 5{0%) 323 (2.9%)

Of the total number of licenses currently held by minorities
the data available indicates that up to 30% of the radio stations
were acquired with the use of a tax certificate and up to 90% of
the television stations were acquired with the use of a tax
certificate. Data is unavailable for cable. Also, NABOB reports
that the vast majority of existing minority broadcast owners have
utilized tax certificates during the past 15 years either: 1) as
an incentive to attract initial investors; 2) to purchase a
broadcast property; or 3) to sell a broadcast property to another
minority.

During the past 15 years, the issuance of minority tax
certificates has resulted in the sale or transfer of over 260
radio licenses, 40 television licenses and 30 cable licenses,
totalling approximately 330 tax certificates issued for minority
deals. 1In contrast, approximately 117 non-minority tax
certificates have been issued during the life of Section 1071.
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Certificates
Type of Licenge Issued of Total
Minority Radio 260 58%
Minority TV 40 9%
Minority Cable 30 7%
Non-minority 117 26%
Total 447 100%

There was a significant increase in the number of minority
tax certificates issued between the years 1987 and 1989. This
increase corresponds with the robust trading experienced by the
broadcast and cable industry during this period. The level of
tax certificate activity also declined significantly in 1991 when
federal restraints were placed on highly leveraged transactions
and access to capital became a problem for the industry as a
whole.

Certificates
Year Issued of Total
1978 4 1%
1979 12 4%
1980 10 3%
1981 15 5%
1982 15 5%
1983 10 3%
1984 11 3%
1985 17 5%
1986 18 S%
1987 33 10%
1988 33 10%
1989 45 14%
1990 46 14%
1991 18 5%
1992 14 4%
1993 21 6%
1994 8 _2%
Total 330 100%

Diversity of Ownexship:

Ownership data is available for approximately 55% (142) of
the tax certificates issued in minority radio transactions. From
this sample, there are approximately 77 separate owners (54%) of
radio properties listed. Ownership data is available for
approximately 98% (39) of the tax certificates in television
transactions. From this sample there are approximately 21 (54%)
separate owners listed. Ownership data is available for all 40 of
the tax certificates issued in cable television transactions.
From this listing, there are 20 (66%) separate owners of cable
properties. In sum, the data indicates that well over half of
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the broadcast and cable properties receiving tax certificates are
owned by different individuals or companies.

The racial allocation of the minority tax certificates are
as follows:

African Americans 64%

Hispanics 23%
Native American 1%
Alaskan Native 4%
Asian 8%

Holding Period:

Although FCC regulations require the buyer of a property for
which a tax certificate is issued to hold that station for one
year, the overwhelming majority of minority buyers retain their
licenses for much longer. Example, of the total certificates
issued, minority buyers of radio and television properties have
held their licenses for an average of 5 years. Cable is excluded
from these figures because there is insufficient data available
on the holding period. However, the Communication Act requires
that all cable systems be held for a minimum of three years
following either the acquisition or initial construction of such
system. Holding period information is available for
approximately 83% of the minority radio stations and all of the
minority television stations.

Size ¢of Transactions:

After reviewing a sample consisting of 55% of radio stations
and 78% of television stations, the data indicates that the great
majority of the sales transactions in which tax certificates are
awarded are relatively small, averaging a sales price of $3.5
million for radio stations and $38 million for television
stations. Data is not available for the 30 cable deals, although
we know that cable deals tend to be larger transactions.

FCC has no data available on the amount of tax gains
actually deferred.

Other Findings:

Although the tax certificate program is not the only FCC
program designed to encourage transfer of licenses to minorities,
it is the most frequently used program and is often used in
concert with the other programs. In addition, various
entrepreneurs and industry associations have submitted testimony
to FCC which indicates that: "But for the tax certificate program
the acquisition of existing broadcast and cable properties by
minorities would be significantly more difficult to consummate."

[Tax Certificate chart retained in Committee files.]
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Chairman JOHNSON. Mr. Alarcon.

STATEMENT OF RAUL ALARCON, JR., PRESIDENT AND CHIEF
EXECUTIVE OFFICER, SPANISH BROADCASTING SYSTEM, INC.

Mr. ALARCON. Good afternoon, Madam Chairwoman, members of
the Oversight Subcommittee. My name is Raul Alarcon, Jr., presi-
dent and chief executive officer of the Spanish Broadcasting Sys-
tem. I thank you for the opportunity of addressing you here today.

In your hearing announcement you stated that these hearings
would examine, among other things, whether the tax incentive pro-
vided in section 1071 of the Internal Revenue Code, in fact, fosters
minority ownership of broadcast facilities. It is precisely this ques-
tion that I wish to address today. Let me state at the outset that
the tax certificate program, in my opinion, is a tremendously valid
and beneficial policy and a tribute to the Congress that mandated
it and to the FCC that implements it.

Let me tell you a little about the Spanish Broadcasting System.
SBS is a family-owned and operated radio company founded in
1983. My father, one of the founders, was born in Cuba, as I was,
where he owned a chain of radio stations that were seized by the
Castro government in 1960. We emigrated to the United States
with very few possessions and became U.S. citizens. For 20 years
my father worked his way up in the Spanish language radio and,
for him, the purchase of our first station in 1983 represented the
fulfillment of his dream to return to the business of owning and op-
erating broadcast stations.

Our first station was a small AM station licensed in Newark,
N.J. The owners of SBS, who are all Hispanic, mortgaged every-
thing they had to start this station. However, we woulg never have
emerged from the starting gate if not for the government’s tax cer-
tificate program. The tax certificate policy encourages sellers to
take the risk of selling to small, less well-known companies and al-
lows minority-controlled entities to gain a foothold in an industry
that is dominated by historically established major media corpora-
tions.

Today, 12 years after we purchased our first station, we are the
largest Hispanic-owned media company in the United States. We
operate 7 radio stations in the major markets—New York City, Los
Angeles, and Miami. Each of these stations provides Spanish lan-
guage programming and public service that is targeted to the com-
munity it serves. WSKQ FM, our New York FM, 1s in fact the only
Spanish language FM station in New York City.

I am proud to say that our stations are public service oriented
and financially successful. We own the No. 1-rated radio station in
Los Angeles, Calif., surpassing all other English and Spanish lan-

age competitors. We are the fifth-rated radio station in the high-
%;competitive New York market, making us the first foreign lan-

age station to break into the top 10 in the history of New York
ity audience ratings.

The FCC’s tax certificate policy made all this possible. Without
the tax certificate, it is highly questionable whether any of the sell-
ers would have sold their stations to SBS. Each of the SBS stations
was purchased under the issuance of a tax certificate. We believe
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that the company itself, SBS, is proof of the success of the tax cer-
tificate policy.

The fact of the matter is that it is hard for anyone to break into
the broadcast industry. Many of the barriers to entry are created
by the simple fact that the radio spectrum is limited and broadcast
licenses are a scarce and highly valued commodity, especially in
the major markets where Hispanic listeners are concentrated.
Available stations are getting harder to find, particularly for the
minority buyer. The FCC’s decision to relax the duopoly ownership
rules has created a new group of in-market buyers, in effect, fore-
closing many opportunities for minorities in the future.

The tax certificate policy is the least intrusive way for the gov-
ernment to accomplish the goal of increasing minority ownership of
broadcast stations. It involves no government loans, no government
loan guarantees, no set-asides, and no government mandates, nor
is it a giveaway. It is, as many commentators have observed, a de-
ferral-——a deferral—not a waiver of tax. It works. The advantages
offered by the tax certificate make it possible for minority buyers
to compete for and purchase broadcast stations.

Let me dispel a common myth. There is an assumption that the
tax certificate allows minority buyers to purchase stations at a dis-
count. This has not been my experience. Spanish broadcasting has
paid market prices for its stations. But without the ability to defer
the gain on 